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Office	of	Inspector	General	
The	School	District	of	Palm	Beach	County	

	
Case	No.	15‐321	

	
South	Florida	Virtual	Charter	School	Board,	Inc.	

	
INVESTIGATIVE	REPORT	(Corrected)	

	

	
	
AUTHORITY	AND	PURPOSE	
	
Authority	 School	 Board	 Policy	 1.092,	 Inspector	 General	 (4)(a)(iv)	 provides	 for	 the	 Inspector	
General	to	receive	and	consider	complaints,	and	conduct,	supervise,	or	coordinate	such	inquiries,	
investigations,	or	reviews	as	the	Inspector	General	deems	appropriate.		
	
Allegations	
	
The	Superintendent	of	the	Palm	Beach	County	School	District	and	the	Superintendent	of	Broward	
Public	 Schools	 received	 a	 complaint	 regarding	 the	 South	 Florida	Virtual	 Charter	 School	 Board	
(Board)	 which	 operates	 Florida	 Virtual	 Academy	@	 Palm	 Beach	 (School)	 and	 Florida	 Virtual	
Academy	@	Broward	(collectively	hereinafter	referred	to	as	Schools).			
	
The	complaint	signed	by	Howard	Polsky,	on	behalf	of	K12,	Inc.,	contained	an	allegation	that	the	
Board	engaged	in	certain	transactions	that	violate	Florida	ethics	laws;	specifically	Florida	Statutes	
Sections	112.313	and	112.3143.		
	
The	OIG	initiated	an	investigation	into	the	actions	of	the	Board	and	reviewed	the	following	issues	
discussed	in	the	allegation:				
	

1. The	 Board	 approved	 an	 improper	 change	 in	 the	 check	 signing	 policy	 from	 two	
signatures	to	only	the	signature	of	the	President	(Board	Chair)	or	the	Treasurer;	
	

2. The	Board	retroactively	ratified	a	Memorandum	of	Understanding	to	employ	a	contract	
administrator	which	included	a	$15,000	advance	payment;	
	

3. The	 Board	 retroactively	 ratified	 a	 contract	 with	 USA	 which	 included	 a	 retainer	
disbursement	of	$60,000	to	procure	consultants	to	assist	the	Schools.			

	
Additional	Issues:		Based	upon	information	obtained	during	this	investigation,	two	additional	
issues	were	noted	by	the	OIG	and	discussed	below	(see	p.	11).	
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4. K12,	Inc.	provided	within	its	agreement	with	the	Board	the	issuance	of	credits	in	order	
to	avoid	the	School	from	ending	any	fiscal	year	in	a	negative	net	position	resulting	in	
an	inaccurate	representation	of	the	School’s	true	financial	condition.	

	
5. The	agreement	between	K12	and	the	Board	appeared	to	override	the	Board’s	authority	

and	autonomy	to	operate	the	School.	
	
APPLICABLE	RULES	AND	LAWS	
	
Florida	Statute	112.313(7),	Conflicting	Employment	or	Contractual	Relationship,	states	“No	public	
officer…shall	 have	 or	 hold	 any…contractual	 relationship	with	 any	 business	 entity	 or	 any	 agency	
which	is	subject	to	the	regulation	of,	or	is	doing	business	with,	an	agency	of	which	he	or	she	is	an	
officer	…”	 and	 continues,	 “nor	 shall	an	 officer	…	 of	an	 agency	have	 or	hold	any	 employment	 or	
contractual	relationship	that	will	create	a	continuing	or	frequently	recurring	conflict	between	his	or	
her	private	interests	and	the	performance	of	his	or	her	public	duties	or	that	would	impede	the	full	
and	faithful	discharge	of	his	or	her	public	duties.”	
	
BACKGROUND	
	
District’s	Denial	of	School’s	Charter	Application	Overturned	on	Appeal	
	
On	February	1,	2012,	the	School	Board	of	Palm	Beach	County	(District)	voted	to	deny	the	revised	
charter	application	of	the	Board	to	operate	the	School.		
	
The	 School	 petitioned	 the	District’s	 decision	 and	 the	 State	 Charter	 School	 Appeal	 Commission	
issued	 a	 recommendation	 to	 the	 Florida	 Department	 of	 Education	 (FLDOE)	 that	 the	 School’s	
appeal	be	granted.		On	August	22,	2012,	per	DOE’s	Final	Order,1	the	District	approved	the	School’s	
revised	 application	 and	 subsequently,	 the	 District	 approved	 a	 new,	 five‐year	 charter	 contract	
(Charter)	with	the	School	effective	July	1,	2013	through	June	30,	2018.	
	
Third	Party	Contracted	to	Operate	School	
	
On	 July	 22,	 2011,	 the	 Board	 entered	 into	 an	 Educational	 Products	 and	 Services	 Agreement	
(Management	Agreement)2	with	K12	Florida,	LLC	(K12)	to	operate	the	Schools.		K12	is	a	wholly	
owned	 subsidiary	 of	 K12,	 Inc.	 based	 in	Herndon,	 Virginia,	 and	 a	 FLDOE	 approved	 provider	 of	
virtual	 instruction	 services	 in	 Florida.	 Under	 the	 terms	 of	 the	 Management	 Agreement,	 K12	

                                                            

1 DOE Case No. 2012‐2475 FOI  
2 The Management Agreement commenced on the effective date of the Charter and will terminate on June 30, 2019, 
unless sooner terminated.   
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manages	the	day‐to‐day	operations	of	the	Schools,	utilizing	the	K12	curriculum,	the	K12	Online	
School,	and	K12’s	management	services.		
	
Establishment	of	Board‐Directed	Account	
	
At	 the	 September	 24,	 2014,	 Board	 meeting,	 it	 was	 unanimously	 resolved	 to	 establish	 a	 10%	
reserve	Board‐directed	expenditure	account	for	both	the	Palm	Beach	County	and	Broward	Schools	
(Board‐Directed	Account).		At	the	November	13,	2014	meeting,	the	Board	authorized	the	Chair	to	
spend	money	from	the	Board‐Directed	Account	in	the	following	manner:	
	

The	President	is	authorized	to	expend	Board	designated	funds	for	the	purposes	of	monitoring	
the	 performance	 of	 authorized	 contractors,	 compliance	 with	 Board	 adopted	 policies,	
research,	data	compilation	and	logistical	support	of	the	officers	and	Board	in	performance	
of	their	duties	pursuant	to	the	articles	and	bylaws	of	the	corporation	and/or	the	respective	
school	charters.	 	The	president	will	report	any	such	expenditures	to	the	board	at	 its	next	
meeting	after	they	are	incurred.	

	
During	Fiscal	Year	2015,	$96,918	was	disbursed	from	the	Board‐Directed	Account	as	follows:	

		
Board‐Directed	Account	Expenditures3	

Fiscal	Year	2014‐2015	
Consulting	Procurement	 	 $60,000	
Contract	Administrator	 	 32,500	
Student	Outings	 	 3,373	
Legal	Fees	 	 1,045	
	Total	FY2015	Expenditures	 $96,918	

	
Pursuant	 to	Section	1002.33(5)(b)b.,	Florida	Statutes,	 the	District,	as	sponsor,	 is	responsible	 for	
monitoring	 the	 revenues	 and	 expenditures	 of	 the	 School.	 	 As	 such,	 the	 District	 relies	 on	 the	
submission	of	monthly	financial	reports	as	required	by	Section	1002.33(9)(g)(3),	Florida	Statutes	
and		Section	IV.G.3	of	the	Charter,	including	a	detailed	general	ledger	by	fund.		
 

The	School’s	June	30,	2015,	General	Ledger	reflected	the	transfer	of	funds	to	establish	the	Board‐
Directed	Account.		However,	the	ledger	did	not	reflect	any	details	regarding	the	use	of	these	funds,	
and	deprived	the	District,	as	sponsor,	of	their	ability	to	properly	monitor	the	expenditures	of	the	
School.			
	

                                                            

3 Source: Check register and bank statements provided by the Board Chair. 
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REVIEWS	PERFORMED	
	

This	 investigation	 involved	 reviewing	 the	 following	 documents	 and	 interviews	 with	 Philip	
Morgaman,	Board	Chair,	South	Florida	Virtual	Charter	School,	Inc.	

	
 Charter	School	Contract	
 Management	Agreement	with	between	the	Board	and		K12	Florida,	LLC	
 Memorandum	of	Understanding	for	Contract	Monitoring	and	Management	Services	
 Consulting	Procurement	Agreement	
 Minutes	of	SFVCS	Board	meetings	
 Articles	of	Incorporation	and	Bylaws	
 School	Financial	Policies	and	Procedures	
 School	Budgets	and	General	Ledger	
 Audited	Financial	Statements,	FY	2014	and	FY	2015	
 Revenue	Estimate	Worksheet	
 Section	1002.33,	Florida	Statutes	–	Charter	schools	
 Section	1002.3145,	Florida	Statutes	–	Determination	of	deteriorating	financial	condition…	
 Section	1002.45,	Florida	Statutes	–	Virtual	instruction	programs	
 Section	1002.455,	Florida	Statutes	–	Student	eligibility	for	K‐12	Virtual	Instruction		
 Section	286.011,	Florida	Statutes	–	Public	meetings	and	records	
 Section	1011.61,	Florida	Statutes	–	Planning	and	Budgeting	
 Section	112.313,	Florida	Statutes	–	Standards	of	conduct	for	public	officers,	…	

	
	

We	conducted	this	investigation	in	compliance	with	the	Quality	Standards	for	Investigations	within	
the	Principles	and	Standards	 for	Offices	of	 Inspector	General,	promulgated	by	 the	Association	of	
Inspectors	General.		
	
RESULTS	OF	INVESTIGATION	
	
1. Check	Signing	Authority	

The	September	24,	2014,	Board	of	Directors	Meeting	Minutes	(Exhibit	4)	stated:	
	
“There	was	discussion	regarding	check	signing	authorizations	and	it	was	settled	that	
the	Head	of	School	could	pay	electronically	or	by	check	up	to	$600.	Any	expenditure	
above	 $600	 would	 require	 a	 check	 signed	 by	 the	 President	 [Chairman]	 or	 the	
Treasurer.	
	
Upon	Motion	 duly	made	 by	 Susan	 Goldstein	 and	 Seconded	 by	 Joseph	 Sosa	 it	was	
unanimously	RESOLVED	that	

a) the	Head	of	School	is	authorized	to	sign	checks	individually	or	make	electronic	
payments	up	to	a	MAXIMUM	of	$600	per	vendor	billing	cycle,	and	
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b) The	President	or	the	Treasurer	are	authorized	to	sign	checks	individually.”	
	

The	Chairman	reported	to	us	that	this	action	was	taken	by	the	Board	to	extend	the	pre‐existing	
check‐signing	policy	to	the	newly	established	Board‐Directed	reserve	account.	However,	this	
action	conflicts	with	the	School’s	Charter	with	the	School	District,	Section	IV.H.3	that	requires	
“all	disbursements,	above	an	established	and	approved	threshold,	of	the	School	must	contain	two	
authorized	signatures.”	
	
Conclusion:	 	With	regard	to	the	allegation	that	the	Board	approved	an	improper	change	in	
check	 signing	 policy	 from	 one	 that	 required	 two	 signatures	 to	 one	 that	 required	 only	 the	
signature	of	the	President	or	the	Treasurer,	the	allegation	is	substantiated.	
	

Summary	 of	 Response	 from	 South	 Florida	 Virtual	 Charter	 School	 Board,	 Inc.	
(SFVCSB):	
(Please	see	Attachment	A	on	page	25	for	SFVCSB	Response.)	
	
The	resolution	established	at	the	September	24,	2014	board	meeting	did	not	approve	
an	 improper	 change	 in	 check	 signing	policy,	 it	 simply	maintained	 the	pre‐existing	
practice	already	in	place.		
	

OIG	Comments:	
Even	if	the	Board’s	approval	only	extended	an	existing	practice,	the	board	allowed	
the	continuance	of	a	practice	that	conflicts	with	the	requirements	of	the	Charter.	

	
	

2. Board	Retroactively	Ratified	Contract	Administrator	MOU	Which	Included	an	Advance	
Payment	
The	April	22,	2015,	Board	of	Directors	Minutes	(Exhibit	5)	reflected	that:	
	

“The	President	 reported	pursuant	 to	 standing	 resolution	 regarding	board	Directed	
funds,	the	retention	of	Dane	G.	Taylor	as	Contract	Administrator	at	an	annual	stipend	
of	 $30,000	 to	 provide	 staffing	 to	 the	 Board	 for	 contract	 administration,	 research,	
investigation	and	staff	support	as	required.”	

	
The	Board	Chair	executed	the	Memorandum	of	Understanding	(MOU)	(Exhibit	2)	on	December	
1,	2014,	which	encompassed	the	16‐month	period	from	September	15,	2014,	through	January	
15,	2016.		The	Contract	Administrator	also	held	the	position	of	Chief	Administrative	Officer	at	
Untied	 Schools	Association	 (USA),	 an	organization	 in	which	 the	Board	Chair	 also	 serves	 as	
chairman	and	CEO.				
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The	total	value	of	the	MOU	was	$40,000	as	compensation	for	the	Contract	Administrator,	set	
at	$2,500	per	month	 for	16	months.	 	The	 terms	of	 the	agreement	provided	 for	a	 lump	sum	
retainer	payment	of	$25,000	upon	execution	of	the	MOU;	$10,000	for	the	retroactive	period	
September	15,	2014,	through	January	15,	2015,	and	$15,000	which	equated	to	a	payment	in	
advance	of	services	rendered.	The	remaining	$15,000	($40,000	‐	$25,000)	was	disbursed	in	
monthly	installments	of	$1,250	for	the	12‐month	period	January	15,	2015,	through	December	
15,	2015.	 	 (Please	see	Exhibit	1	on	Page	14	 in	yellow	highlights,	Reporting	and	Contractual	
Relationships	Among	All	Parties	and	Entities	diagram).	
	
The	MOU	provided	that	the	Contract	Administrator	would	act	on	a	part‐time	basis	to	assist	the	
Board	in	meeting	its	contractual	responsibilities	under	the	Charter	Agreement	with	the	School	
District.	 	Certain	ongoing	responsibilities	of	the	Contract	Administrator	are	identified	in	the	
MOU.	According	to	the	Board	Chair,	the	Contract	Administrator	was	hired	due	to	a	void	caused	
by	 K12’s	 unresponsiveness	 to	 the	 Board;	 that	 K12	 had	 experienced	multiple	 turnovers	 in	
staffing	and,	since	July	2015,	did	not	fulfill	their	contractual	obligation	to	fill	a	vacancy	in	the	
Head	of	School	position.		
	
The	Board	Chair	acknowledged	that	the	MOU	created	the	appearance	of	a	conflict	of	interest.	
However,	he	also	stated	a	conflict	did	not	exist,	as	the	Contract	Administrator	was	not	a	relative	
of	any	Board	member	and	was	not	hired	to	perform	any	duties	associated	within	his	capacity	
at	USA.			
	
Conclusion:	 	 	The	OIG	reviewed	the	School’s	financial	policies	and	procedures,4	as	included	
with	their	charter	application,	which	do	not	appear	to	prohibit	advance	payments;	however,	
an	advance	payment,	such	as	the	one	described	above,	does	not	represent	a	sound	business	
practice.				
	
The	OIG	concluded	that	the	actions	of	the	Board	with	regard	to	this	matter	were	 improper.		
With	 regard	 to	 the	 allegation	 that	 the	Board	 retroactively	 ratified	 a	 contract	 administrator	
which	included	a	$15,000	advance	payment,	the	allegation	is	substantiated.	
	

Summary	 of	 Response	 from	 South	 Florida	 Virtual	 Charter	 School	 Board,	 Inc.	
(SFVCSB):	

	(Please	see	Attachment	A	on	page	25	for	SFVCSB	Response.)	

                                                            

4  The  Complainant  provided  the  OIG with  an  edited  version  of  policies  and  procedures  reflecting  a  “draft”  date  of  
January 9, 2015, however, there is no indication these procedures were ever adopted by the Board, and the draft date is 
subsequent to the incident in question. 
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A	conclusion	stating	that	an	advance	payment	to	the	Contract	Administrator	is	not	
sound	 business	 practice	 is	 not	 based	 upon	 law,	 including	 the	 prudent	 business	
judgment	rule	as	same	has	been	established	under	Florida	law.		

	
OIG	Comments:	
The	OIG	corrected	the	amount	of	advance	payment	from	$25,000	to	$15,000.	
	
Section	 218.181(16)(b),	 Florida	 Statutes	 limits	 “such	 disbursements	 [i.e.	 advance	
payments]	 to	 other	 governmental	 entities	 and	 not‐for‐profit	 corporations.”	 State	
agencies	are	restricted	in	advancing	payments	for	services	to	only	those	activities	
and	agencies	specifically	authorized	by	law.		

	
3. Board	 Retroactively	 Ratified	 Contract	with	 USA	which	 Included	 a	 $60,000	 Retainer	

Disbursement	
An	earlier	Board	Resolution	authorized	the	Board	Chair	to	act	independently	to	acquire	certain	
designated	services5	and	report	the	purchases	to	the	full	Board	at	the	next	regular	meeting.	
The	April	22,	2015,	Board	minutes	(Exhibit	5)	reflected	that:	
	

“Also	 reported	was	 the	 expenditure	of	up	 to	a	maximum	of	 $60,000	of	 segregated	
Board	Directed	Funds	to	hire	experts	to	work	with	the	K‐12	staff	and	the	Board	to	build	
student	performance	and	enrollments.	…	These	experts	are	 to	be	 retained	 through	
United	 Schools	Association,	 Inc.	without	markup	 in	 order	 to	avail	 SFVCSB	 of	 their	
pricing	and	access.	Any	of	the	retainer	not	used	is	to	be	refunded	on	or	before	June	30,	
2015.”	

	
The	Consulting	Procurement	Agreement	(Procurement	Agreement)	with	USA	was	executed	by	
the	Board	Chair	on	April	15,	2015	(Exhibit	3).	 	As	noted	above,	 the	Board	Chair	 is	also	 the	
Chairman	and	Chief	Executive	Officer	 of	USA.	 	 The	Procurement	Agreement	was	 signed	on	
behalf	of	USA	by	Chief	Administrative	Officer,	who	was	also	contracted	as	the	Schools’	Contract	
Administrator,	 as	 discussed	 above.	 (Please	 see	 Exhibit	 1,	 on	 Page	 14	 in	 orange	 highlights,	
Reporting	and	Contractual	Relationships	Among	All	Parties	and	Entities	diagram).	
	

                                                            

5 The November 13, 2014, Board meeting minutes reflect a resolution authorizing the Board Chair “to expend Board 
designated funds for the purposes of monitoring the performance of authorized contractors, compliance with Board 
adopted polices, research, data compilation and logistical support of the officers and Board in performance of their 
duties…” 
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The	School’s	Independent	Auditor’s	Report	for	fiscal	year	ending	June	30,	2015	addressed	this	
transaction	in	its	Notes	to	Financial	Statements	as	follows:	
	

RELATED	PARTY	TRANSACTION	
The	School	entered	into	a	consulting	agreement	with	United	Schools	Association,	Inc.,	a	
Delaware	not	for	profit	corporation,	(USA)	to	procure	services	of	consultants	and	experts	
in	certain	fields	to	improve	the	performance	of	its	students	and	to	promote	enrollments.		
The	 School’s	 Board	 Chairman	 is	 the	 Chairman	 and	 Chief	 Executive	 Officer	 of	 USA.		
Services	were	billed	at	cost	with	no	mark‐up	by	USA	and	the	contract	ended	on	its	own	
accord	by	June	30,	2015.		Expenditures	incurred	to	USA	in	the	2014‐15	fiscal	year	totaled	
$21,600.”6	

	
On	April	16,	2015,	$60,000	was	disbursed	 from	 the	Board‐Directed	Account	 to	USA.	Based	
upon	the	Statement	of	Retainer	Application,	USA	disbursed	$28,500	of	the	$60,000	retainer.		
These	funds	were	used	to	hire	two	consultants,	Les	Gordon	and	Green	Advertising	Agency,	with	
payments	 totaling	$9,000	and	$19,500,	 respectively.	 	The	OIG	did	not	 review	or	assess	 the	
consultant’s	work	product,	if	any.	
	
Return	 of	 Retainer	 Funds	 Not	 in	 Accordance	with	 Contract.	 	 The	 Procurement	 Agreement	
required	USA	 to	 return	all	undisbursed	retainer	 funds	 to	 the	Board	by	 June	30,	2015.	 	The	
unreimbursed	retainer	funds	that	should	have	been	returned	totaled	$31,500	($60,000	less	
the	$28,500	disbursed).		However,	contrary	to	the	terms	of	the	Procurement	Agreement,	USA	
initially	returned	only	$7,500	of	the	$31,500.		USA	held	in	reserve	the	remaining	$24,000	for	
disbursement	after	June	30th.				

	
Use	of	$60,000	Retainer7	

	
Vendor	

	
Disbursed	

Held	in	
Reserve	
At	6/30/15	

Les	Gordon	 $9,000	 $9,000	
Peter	Lane	 	 $15,000	
Green	Advertising	Agency	Retainer	 $19,500	 	
	
Totals	

	
$28,500	

	
$24,000	

	
                                                            

6 The independent auditor allocated the $60,000 disbursement between the two Schools (Palm Beach and Broward) based 
on reported Full-Time Equivalent students. 
7 Source: Statement of Retainer Application, undated. 
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Board	Chair	Rescinds	Procurement	Agreement	and	Returns	Funds.		A	draft	set	of	October	22,	
2015	Board	meeting	minutes	(Exhibit	6)	provided	by	the	Board	Chair	reflected	that:	
	

“Mr.	Morgaman	discussed	that	the	Board	of	United	Schools	Association	has	offered	a	
rescission	 of	 the	 Pass	 Through	 Agreement,	 return	 of	 funds	 paid	 through	 this	
mechanism	leaving	monies	expended	as	a	donation	–	even	though	there	is	no	violation	
as	 the	 two	organizations	are	dedicated	 to	 the	education	and	welfare	of	children	 in	
order	to	avoid	even	the	appearance	of	a	conflict	of	interest.	Upon	motion	duly	made	by	
Philip	E.	Morgaman,	seconded	by	Susan	Goldstein,	and	unanimously	adopted,	it	was	
RESOLVED	THAT:	
	

The	 officers	 of	 the	 corporation	 are	 authorized	 to	 accept	 rescission	 and	
donation	subject	to	the	input	and	advice	of	counsel,	once	they	are	engaged.”	

	
On	 November	 13,	 2015,	 subsequent	 to	 the	 initiation	 of	 this	 investigation,	 USA	 returned	
$33,000	 to	 the	 Board.	 	 The	 return	 of	 the	 $33,000,	 combined	 with	 the	 $7,500	 previously	
reimbursed,	represented	a	total	reimbursement	to	the	Charter	School	of	$40,500	of	the	original	
$60,000	disbursement.		The	remaining,	unreimbursed	$19,500,	represented	funds	disbursed	
to	Green	Advertising.			
	
Conclusion:	 	 The	 Board	 contracted	 with	 and	 distributed	 an	 advance	 payment	 to	 an	
organization	in	which	the	Board	Chair	serves	as	Chairman	and	CEO.		The	OIG	concluded	that	
the	 executed	 Procurement	 Agreement	 and	 the	 lump‐sum	 disbursement	 are	 related‐party	
transactions	and	represent	a	conflicting	contractual	relationship,	prohibited	by	Florida	Statute	
112.313(7).	
	
The	 allegation	 that	 the	 Board	 retroactively	 ratified	 a	 contract	 with	 USA	 which	 included	 a	
retainer	disbursement	of	$60,000	to	procure	consultants	is	substantiated.		USA	subsequently	
returned	 all	 of	 the	 disbursement	 except	 $19,500	which	was	 paid	 to	 Green	 Advertising	 for	
marketing.	

	
Summary	 of	 Response	 from	 South	 Florida	 Virtual	 Charter	 School	 Board,	 Inc.	
(SFVCSB):	

	(Please	see	Attachment	A	on	page	25	for	SFVCSB	Response.)	
	
This	was	a	pass‐through	transaction,	in	which	no	goods	or	services	were	purchased	
or	acquired	from	USA	and	no	profit	or	benefit	was	derived	by	USA.	
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While	there	may	be	an	argument	that	there	was	an	appearance	of	a	potential	conflict	
of	interest	or	impropriety,	under	the	express	language	of	F.S.	Section	112.313(3),	the	
transaction	referenced	above	does	not	violate	that	statute	because	no	employee	of	an	
agency,	either	directly	or	indirectly,	purchased,	rented	or	leased	any	realty,	goods	or	
services	from	USA.	Under	the	express	language	of	F.S.	112.313(7)	the	transaction	does	
not	violate	that	section	since	USA	is	an	entity	that	is	not	subject	to	regulation	of,	or	
doing	business	with	the	agency.	

	
OIG	Comments:	
Florida’s	Charter	School	Law,	Section	1002.33(26)(a),	F.S.,	mandate	members	of	a	
governing	board	adhere	to	certain	standards	of	conduct	 found	 in	sections	of	 the	
Code	 of	 Ethics,	 specifically,	 Sections	 112.313(2),	 (3),	 (7),	 and	 (12),	 F.S.	 	 Section	
112.313(7)(a)	discusses	conflicting	employment	or	contractual	relationships	in	two	
parts.	 The	 first	 part	 of	 Section	 112.313(7)(a)	 prohibits	 “a	 public	 officer	 …	 from	
having	[any]	employment	or	contractual	relationship	with	any	business	entity	…	
which	is	subject	to	the	regulation	of,	or	is	doing	business	with,	an	agency	of	which	
he	or	she	is	an	officer	or	employee…”	
	
In	the	second	part,	a	public	officer	is	prohibited	from	having	“any	employment	or	
contractual	 relationship	 that	 will	 create	 a	 continuing	 or	 frequently	 recurring	
conflict	 between	 his	 or	 her	 private	 interests	 and	 the	 performance	 of	 his	 or	 her	
public	 duties,	 or	 that	would	 impede	 the	 full	 and	 faithful	 discharge	 of	 his	 or	her	
public	duties.”	This	provision	establishes	an	objective	standard	which	requires	an	
examination	of	the	nature	and	extent	of	the	public	officer’s	duties	together	with	a	
review	 of	 his	 private	 interests	 to	 determine	 whether	 the	 two	 are	 compatible,	
separate	and	distinct,	or	whether	they	coincide	to	create	a	situation	which	“tempts	
dishonor.”8	
	
The	Board	Chair’s	position	as	CEO	of	USA	potentially	poses	a	frequently	recurring	
conflict	of	interest.	As	a	member	of	the	Charter	Board,	the	Chair	is	in	a	position	to	
review	and	monitor	USA’s	performance	 in	the	 identifying	of	consultants	and	the	
purchase	of	the	consultant’s	services.	As	the	CEO	of	USA,	he	may	be	called	upon	to	
“interface”	 between	 USA	 and	 the	 Board	 regarding	 USA	 services	 under	 the	
agreement,	or	to	represent	USA	if	there	was	disagreement	with	the	Board	or	the	
vendors	 relative	 to	 the	 consultants’	 performance.	 Such	 a	 situation	 presents	 an	
opportunity	where	the	Chair	might	disregard	the	responsibility	of	impartiality	in	

                                                            

8 Zerweck v. Commission on Ethics, 409 So. 2d 57 (Fla. 4th DCA 1982) 
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his	public	capacity	in	favor	of	USA	or	a	vendor	selected	by	USA	and	thus	presents	a	
conflict	under	the	second	part	of	the	statute.	
	
The	 concern	 is	whether	 the	 interests	 of	 an	 official’s	 private	 employer/business	
could	coincide	with	his	public	duties	to	“tempt	dishonor,”	rather	than	with	whether	
the	 official,	 through	 self‐imposed	 limitations,	 could	 avoid	 succumbing	 to	 the	
temptation.	

	
ADDITIONAL	ISSUES	
	
4. Financial	Credits	Issued	by	K12	
	

As	discussed	above,	on	July	22,	2011,	the	Board	entered	into	a	Management	Agreement	with	
K12	Florida,	LLC.		Under	the	terms	of	the	Management	Agreement,	K12	managed	the	day‐to‐
day	operations	of	the	Schools,	utilizing	the	K12	curriculum,	the	K12	Online	School,	and	K12’s	
management	services.		
	
The	terms	of	the	Management	Agreement	provide	as	follows:	
	

“K12	assumes	the	risks…that	its	fees	may	not	allow	it:	i)	to	operate	profitably,	and/or	ii)	
to	 fully	 recover	 the	 amounts	 invoiced	 by	K12	 to	 the	 School	 in	 accordance	with	 this	
Agreement.		In	addition,	the	Parties	agree	that	the	Program	will	not	conclude	a	Fiscal	
Year	during	the	Term	in	a	Negative	Net	Asset	Position.		…if	the	School	ends	a	fiscal	year	
in	a	Negative	Net	Asset	Position,	the	Parties	agree	that	K12	will	provide	sufficient	credits	
(“Balanced	Budget	Credits”)	to	be	applied	to	K12	invoices	to	ensure	that	the	Program	
does	not	experience	a	Negative	Net	Asset	Position	at	the	end	of	said	Fiscal	Year.”	

	
In	their	December	22,	2011	Charter	School	Application,	the	School	disclosed	“that	the	services	
agreement	with	K12	provides	a	guarantee	…	that	the	charter	school	will	not	operate	at	a	deficit.”			
	
As	of	June	30,	2015,	the	financial	statements	reflect	the	cumulative	balance	of	Credits	received	
from	K12	as	$671,374,	representing	$279,700	of	Credits	in	FY	2014	and	$391,674	of	Credits	in	
FY	 2015.	 	 The	 application	 of	 these	 Credits	 are	 indicative	 that	 the	 Schools’	 revenues	 are	
insufficient	to	meet	expenditures.			
	
Although	the	Board	has	no	obligation	to	pay	K12	for	any	issued	Credits	unless	the	School	ends	
a	 future	 fiscal	 year	 in	 a	 positive	 net	 asset	 position,	 the	 Credits	 may	 create	 an	 inaccurate	
representation	of	the	financial	condition	of	the	School.	
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5. Board’s	Authority	and	Autonomy	to	Operate	the	School	
	

Under	the	terms	of	the	Management	Agreement,	K12	managed	the	day‐to‐day	operations	of	
the	 Schools,	 utilizing	 the	 K12	 curriculum,	 the	 K12	 online	 school,	 and	 K12’s	 management	
services.		In	entering	into	the	Management	Agreement	with	K12,	the	Board	appeared	to	have	
relinquished	its	authority	to	operate	the	Schools.	 	(Please	see	Exhibit	1	on	Page	14	in	green	
highlights,	Reporting	and	Contractual	Relationships	Among	All	Parties	and	Entities	diagram).	
	
The	 Board	 Chair	 stated	 that	 the	 Board	 had	 so	 little	 control	 over	 the	 Schools,	 they	 were	
compelled	 to	 establish	 the	 separately	 controlled	 Board‐Directed	 Account	 in	 an	 effort	 to	
recapture	1)	some	control	over	the	Schools;	and,	2)	correct	the	learning	deficiencies	that	were	
occurring	and	uncorrected	because	of	K12’s	unresponsiveness	to	the	Board.		
	
The	Management	Agreement	specifically	states	the	nonprofit	Board	is	ultimately	responsible	
to	the	Charter	Authorizer	(District)	for	all	obligations	as	provided	in	the	Charter.		However,	the	
overall	terms	of	the	Management	Agreement	bring	into	question	whether	the	Board	has	the	
autonomy	to	independently	operate	the	School.	
	
There	 are	 several	 aspects	 of	 the	 Management	 Agreement,	 which	 challenge	 the	 Board’s	
autonomy,	as	outlined	below:	
	

 K12	 prepares	 and	 presents	 the	 Schools’	 annual	 budgets,	 including	 the	
aforementioned	Balanced	Budget	Credits.		Although	the	Board	approves	and	adopts	
the	budget,	K12	is	only	obligated	to	issue	the	Credits	in	the	amount	presented	in	the	
original	 proposed	 annual	 budget.	 	 Consequently,	K12	maintains	 control	 over	 the	
budget	by	providing	financial	credits	in	an	amount	they	determine.			

	
 All	School	personnel,	including	the	Head	of	School,	are	employees	of	K12.		The	Board	

may	express	displeasure	with	the	Head	of	School	or	any	personnel,	but	the	decision	
to	dismiss	or	retain	an	employee	is	controlled	by	K12.		

	
 K12	is	the	School’s	sole	provider	of	all	program	educational	products	and	services.		

First	right	of	refusal	must	be	given	to	K12	for	procurement	of	products	or	services	
not	 enumerated	 by	 the	Management	Agreement.	 If	 K12	 is	willing	 to	 provide	 the	
additional	products	or	services,	 the	School	must	purchase	 those	 items	 from	K12,	
even	if	the	cost	is	higher	than	a	third	party.			

	
 The	Board	is	responsible	for	all	costs	associated	with	the	Schools,	including	salaries	

and	office	rents.		K12	controls	the	purchase	of	all	products	and	services	and	requires	
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the	Board	to	purchase	same	from	either	K12	or	their	affiliates.		Additionally,	K12	is	
paid	an	administrative	and	technology	service	fee	of	22%	of	program	revenues.		

	
 Non‐renewal	of	the	Management	Agreement	requires	two	years	notice.		However,	

K12	 controls	 the	 Management	 Agreement	 by	 having	 the	 ability	 to	 unilaterally	
terminate	the	Agreement,	with	no	notice,	should	there	be	any	events	or	reductions	
in	revenue	that	would	materially	increase	their	financial	risk.		Thus,	the	contracting	
position	of	the	parties	is	not	equitable.			

	
FUTURE	OF	SCHOOL	
	
The	Board	Chair	stated	during	a	February	16,	2016	meeting	with	the	OIG	that	the	Board	supports	
the	students	being	served	in	a	more	beneficial	setting	than	provided	by	K12,	and	consequently,	
the	Board	is	comfortable	moving	forward	with	a	voluntary	termination	of	the	Charter	with	the	
School	 District.	 	 The	 Board	 Chair	 indicated	 the	 Board	 cannot	 control	 K12,	 and	 the	 existing	
agreement	could	not	be	terminated	without	costly	litigation.	
	
AFFECTED	PARTY	RESPONSE	AND	MEETING	
	
The	OIG	provided	a	draft	copy	of	this	report	to	Philip	Morgaman	and	Dane	Taylor	for	their	review.	
A	 response	was	 received	 on	May	17,	 2016,	 from	 the	 School’s	 legal	 representative.	 (Please	 see	
Attachment	A	on	page	18).		On	May	18,	2016,	OIG	staff	met	with	Mr.	Morgaman	and	the	school’s	
legal	representative	per	their	request	to	discuss	the	draft.			
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Management
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Memorandum of  Understanding ‐ $40,000
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 Paid Taylor $25,000 in advance.
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 See page 7.
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