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REPORT NO. 2015-08

Re: Referral of Complaint Pursuant to the August 12, 2014 Interlocal Agreement
Provision of Inspector General Services Between the School Board of Palm
Beach County, Florida and the Office of the Clerk of Circuit Court and
Comptroller of Pinellas County, Florida Division of Inspector General (Division)

The Division’s Investigation of a Complaint filed on December 41, 2014 for
Misconduct or Other Wrongdoing Involving the School District of Palm Beach

County’s Superintendent

A. PROCEDURAL

On December 11, 2014, via fax from the School District of Palm Beach County’s Office
of Inspector General, the Division received the following allegations related to Ms.
Jackie Bunnell, Confidential Secretary |l (Bunneill/Complainant), and Mr. E. Wayne

Gent, Superintendent (Gent/Respondent).

The complainant stated and alleges:

‘I am declaring this my official notice to the Office of Equal Employment
Opportunity to ensure timely reporting of an issue of workplace hostility. My

immediate concerns are twofold:

1. That the use of the racial slur and the associated atmosphere of hostility be

promptly and thoroughly addressed.
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2. That | am not, in any way retaliated against for providing honest and candid
responses to the Superintendent with regard to the person who has since
stunned and humiliated me with the use of an unacceptable racial slur, and
did so without empathy, remorse or apology when made aware of the
issue.”

To determine whether the allegations were substantiated, we reviewed policies,
procedures, and any other records deemed appropriate. We also conducted interviews
of staff and other parties, as needed. Our investigation was performed according to the
Principles and Standards for Offices of Inspector General and The Florida Inspectors
General Standards Manual from The Commission for Florida Law Enforcement
Accreditation.

As a preliminary matter, we believe it important to note that the Districts EEO
Coordinator, Ms. Deneen Wellings, has investigated Ms. Bunnell's allegations of a
racially hostile work environment, directed against Ms. Underwood. EEOQ Coordinator
Wellings’ findings in that regard have been held in abeyance pending the completion of
this investigation'. Pursuant to the Interfocal Agreement between the District and this
office, the scope of our investigation is confined to whether Superintendent Gent
unlawfully retaliated against Ms. Bunnell for engaging in protected activity.

B. FACTUAL BACKGROUND
The investigation revealed the following relevant and material facts:

1. On November 6, 2014, Diane Underwood, Jackie Bunnell, and Frieda Proctor
were at work in the Superintendent’s suite of the School District of Palm Beach
County (see Ms. Bunnell's IG Investigative Contact Memo dated January 27,
2015, at p. 1, 47 full paragraph, Ms. Proctor’s IG Investigative Contact Memo
dated January 27, 2015, at p. 1, 3 full paragraph, Ms. Underwood’s IG
Investigative Contact Memo dated January 28, 2015, at p. 1, 3" full paragraph,
and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 2, 2™ full
paragraph and p. 16, 1% full paragraph).

2. A call was received in the office, and the caller used or referenced the name
‘Lolita® (see Ms. Bunnell's IG Investigative Contact Memo dated January 27,
2015, at p. 1, 47 full paragraph, and Ms. Wellings’ Memorandum dated January
21, 2015, atp. 2).

! While investigation of the allegations against Ms. Underwood are outside our scope, we note our belief
that the District met their obligations as an employer in this regard, given that: 1) They listened to Ms.
Bunnell's concerns relating to Ms. Underwood; 2) They conducted an investigation into Ms. Bunnell's
concerns; and 3} This matter was referred to the Director of Professional Standards, Vincent Caracciolo,
to determine the appropriate administrative action to be taken against Ms. Underwood in light of the
misconduct (use of the inappropriate racial term) substantiated by EEO Coordinator Wellings (which, as
noted above, has been held in abeyance pending the resolution of this investigation).
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The mention of the name “Lolita” triggered Ms. Underwood’s memory to an
association between that name and her daughter (see Ms. Bunnell's IG
Investigative Contact Memo dated January 27, 2015, at p. 1, 4" full paragraph,
Ms. Underwood's IG Investigative Contact Memo dated January 28, 2015, at p.
1, 1% full paragraph and Ms. Wellings’ Memorandum dated January 21, 2015, at
p. 2, 2™ full paragraph).

As a consequence, after the call ended, Ms. Underwood related that when her
daughter was young, she liked to dress-up in dresses and jewelry, and Ms.
Underwood’s husband at the time would refer to their daughter as “Lolita Diana
Lobato, my little spic” (see Ms, Bunnell’'s IG Investigative Contact Memo dated
January 27, 2015, at p. 1, 4" full paragraph, Ms. Proctor's IG Investigative
Contact Memo dated January 27, 2015, at p. 1, 3 full paragraph, Ms.
Underwood'’s IG Investigative Contact Memo dated January 28, 2015, at p. 1, 1%
full paragraph, and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 2,
2" full paragraph, p. 6, 2™ full paragraph, and p. 14, 1% full paragraph).

Ms. Bunneli was offended by this comment, but said nothing to Ms. Underwood
at this time (see Ms. Bunnell’s IG investigative Contact Memo dated January 27,
2015, at p. 1, 5" full paragraph, Ms. Proctor's IG Investigative Contact Memo
dated January 27, 2015, at p. 1, 3™ full paragraph, Ms. Underwood’s IG
Investigative Contact Memo dated January 28, 2015, at p. 1, 3% full paragraph,
and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 2, 2" full
paragraph, p. 6, 2" full paragraph, and p. 16, 1% full paragraph).

. On November 7, 2014, around funch-time, Ms. Bunnell approached Ms.

Underwood and stated she was offended by Ms. Underwood’s remark from the
day before (see Ms. Bunnell's IG Investigative Contact Memo dated January 27,
2015, at p. 1, 8" paragraph, Ms. Underwood’s IG Investigative Contact Memo
dated January 28, 2015, at p. 1, 15 full para’?raph, and Ms. Wellings’
Memorandum dated January 21, 2015, at p. 2, 4" full paragraph, p. 14, 1%
paragraph, and p. 16, 3° full paragraph).

Ms. Underwood apologized for the remark, and indicated she meant no offense
towards Ms. Bunnell (see Ms. Bunnell’s IG Investigative Contact Memo dated
January 27, 2015, at p. 2, 2" paragraph, Ms. Underwood's IG Investigative
Contact Memo dated January 28, 2015, at p. 1, 2 m;lrfaragmph, and Ms.
Wellings’ Memorandum dated January 21, 2015, at p. 16, 3" full paragraph).

Ms. Bunnell felt Ms. Underwood’s apology was insincere, and stated this to Ms.
Underwood (see Ms. Bunnell’s IG Investigative Contact Memo dated January 27,
2015, at p. 2, 2" paragraph, Ms. Underwood’s IG Investigative Contact Memo
dated January 28, 2015, at p. 1, 2™ full paragraph, and Ms. Wellings’
Memorandum dated January 21, 2015, at p. 16, 3 full paragraph).
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Ms. Bunnell and Ms. Underwood then began discussing prior issues between
them (see Ms. Bunnell's IG Investigative Contact Memo dated January 27, 2015,
at p. 2, 2™ and 3" paragraph, Ms. Underwood'’s IG Investigative Contact Memo
dated January 28, 2015, at p. 1, 5" dparagraph, and Ms. Wellings’ Memorandum
dated January 21, 2015, at p. 14, 2™ full paragraph).

This conversation became animated (see Ms. Bunnell's IG Investigative Contact
Memo dated January 27, 2015, at p. 2, 5" paragraph, Ms. Proctors IG
Investigative Contact Memo dated January 27, 2015, at p. 1, 5" paragraph, Ms.
Underwood'’s IG Investigative Contact Memo dated January 28, 2015, at p. 4, 1%
full paragraph, Mr. Oswald'’s IG Investigative Contact Memo dated January 28,
2015, at p. 1, 4" paragraph, Mr. Gent's IG Investigative Contact Memo dated
January 28, 2015, at p. 1, 1* full paragraph, and Ms. Wellings’ Memorandum
dated January 21, 2015, at p. 3, 1¥ paragraph, atp. 7, 1% paragraph, at p. 14, 3"
full paragraph at p. 11, 3™ full paragraph, and at p. 9, 4" paragraph).

. This conversation lasted approximately thirty (30) to forty (40) minutes (see Ms.

Bunnelf’'s IG Investigative Contact Memo dated January 27, 2015, at p. 2, 3°
paragraph, Ms. Proctor’s IG Investigative Contact Memo dated January 27, 2015,
at p. 1, 5" paragraph, and Ms. Underwood's, IG Investigative Contact Memo
dated January 28, 2015, at p. 1, 5" paragraph).

Ms. Frieda Proctor and Mr. Keith Oswald overheard limited portions of this
conversation, and the contentious nature of the same (see Ms. Procfors IG
Investigative Contact Memo dated January 27, 2015, at p. 1, 5 paragraph, Mr.
Oswald’s IG Investigative Contact Memo dated January 28, 2015, at p. 1, 4"
paragraph, and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 11,
3rd paragraph).

Later in the afternoon of November 7, 2014, Superintendent Gent was advised of
the earlier animated conversation between Ms. Bunnell and Ms. Underwood in
his office suite earlier that afternoon (see Mr. Gent's IG Investigative Contact
Memo dated January 28, 2015, at p. 1, 1% paragraph, and Ms. Wellings’
Memorandum dated January 21, 2015, at p. 9, 4" paragraph).

Superintendent Gent does not recall how he leamed of this disturbance, but
immediately determined he could not tolerate such incidents in his office (see Mr.
Gent's IG Investigative Contact Memo dated January 28, 2015, at p. 1, 1
paragraph, and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 9, 4"
paragraph).

At this time, Superintendent Gent was unaware of the fact that Ms. Underwood
had used the term “spic’ the day prior, or that Ms. Bunnell had told Ms.
Underwood she was offended by this term earlier that day (see Mr. Gent’s IG
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Investigative Contact Memo dated January 28, 2015, at p. 1, 2™ paragraph, and
Ms. Wellings’ Memorandum dated January 21, 2015, at p. 9, 4" paragraph).

16. Superintendent Gent contacted the Chief of Human Resources Sandy Gero on
November 7, 2014, directing her to transfer Ms. Bunnell out of the
Superintendent’s suite immediately (see Ms. Gero’s IG Investigative Contact
Memo dated January 28/29, 2015, at p. 1, 5" paragraph, Mr. Gents IG
Investigative Contact Memo dated January 28, 2015, at p. 1, 1* paragraph, and
Ms, Welliné)s' Memorandum dated January 21, 2015, at p. 9, 4" paragraph and
atp. 12, 1 paragraph).

17.Superintendent Gent decided to transfer Ms. Bunnell, as opposed to Ms.
Underwood, as Ms. Bunnell was Ms. Underwood's assistant, while Ms.
Underwood was his Administrative Assistant, and reported directly to him (see
Mr. Gent's IG Investigative Contact Memo dated January 28, 2015, at p. 1, 2
paragraph, and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 9, 4%
paragraph).

18.Superintendent Gent has had six (6) other staff members administratively
transferred from the Superintendent’s suite on short (or no) notice during his
tenure (see Ms. Gero's IG Investigative Contact Memo dated January 28/29,
2015, at p. 4, 1 paragraph and SDPBC Gent's Six Administrative Transferred).

19.Chief of Human Resources Gero advised Superintendent Gent that she was out
of the state at that time, and would follow-up on his directive the next week (see
Ms. Gero’s IG Investigative Contact Memo dated January 28/29, 2015, at p. 1, 6"
paragraph, and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 12, 1%
paragraph).

20.0n Sunday, November 9, 2014, at approximately 7:11 PM, Ms. Bunnell sent a
text message to Chief of Human Resources Gero, which read:

“l think | will have to share a very contentious situation in the office. It's of
a racial nature.”

(See Ms. Bunnell’s IG Investigative Contact Memo dated January 27, 2015, af p.
2, 5" paragraph, Ms. Gero’s IG Investigative Contact Memo dated January
28/29, 2015, at p. 1, 7" paragraph, Ms. Wellings’ Memorandum dated January
21, 2015, at p. 3, 27 paragraph and at p. 12, 2™ paragraph, and Ms. Jackie
Bunnell's Complaint Related Emails and Text Messages, at p. 11, 1% text).

21.0n Monday, November 10, 2014, at approximately 7:37 AM, Ms. Bunneli sent
Chief of Human Resources Gero another text message, which read:

‘U get my text last night?”
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(See Ms. Bunnell's IG Investigative Contact Memo dated January 27, 2015, at p.
2, 5" paragraph, Ms. Gero’s IG Investigative Contact Memo dated January
28/29, 2015, at p. 1, 7" paragraph, Ms. Wellings’ Memorandum dated January
21, 2015, at p. 3, 2" paragraph and at p. 12, 2" paragraph, and Ms. Jackie
Bunnell’s Complaint Related Emails and Text Messages, at p. 11, 2™ text).

22.0n Monday, November 10, 2014, at approximately 8:46 AM, the Chief of Human
Resources Gero replied to Ms. Bunnell's texts (see Ms. Bunnell’s IG Investigative
Contact Memo dated January 27, 2015, at p. 2, 6" paragraph, Ms. Gero’s IG
Investigative Contact Memo dated January 28/29, 2015, at p. 2, 2" paragraph,
Ms. Wellings’ Memorandum dated January 21, 2015, at p. 12, 3° paragraph, and
Ms. Jackie Bunnell's Complaint Related Emails and Text Messages, at p. 11, 37
text).

23.Also, on Monday morning, November 10, 2014, Superintendent Gent and Ms.
Underwood had a brief conversation about the events from the prior Friday (see
Ms. Underwood’s IG Investigative Contact Memo dated January 28, 2015, at p.
2, 6" paragraph, Mr. Gent's IG Investigative Contact Memo dated January 28,
2015, at p. 2, 3° dparagraph, and Ms. Wellings’ Memorandum dated January 21,
2015, at p. 17, 2"° paragraph).

24.During this conversation, Ms. Underwood disclosed to Superintendent Gent that
the previous Friday Ms. Bunnell had objected to her use of the pejorative term
“spic” (see Ms. Underwood’s IG Investigative Contact Memo dated January 28,
2015, at p. 2, 6" paragraph, Mr. Gent’s IG Investigative Contact Memo dated
January 28, 2015, at p. 2, 3° paragraph, and Ms. Wellings’ Memorandum dated
January 21, 2015, at p. 14, 3 paragraph).

25.Late in the day on Monday, November 10, 2014, Chief of Human Resources
Gero came to the Superintendent's Suite to implement Superintendent Gent's
directive to transfer Ms. Bunnell (see Ms. Bunnell's IG Investigative Contact
Memo dated January 27, 2015, at p. 2, 6" paragraph, Ms. Gero’s IG Investigative
Contact Memo dated January 28/29, 2015, at p. 2, 2" and 3° paragraph, and
Ms. Wellings’ Memorandum dated January 21, 2015, af p. 3, 2™ paragraph, at p.
12, 3" paragraph).

26.Chief of Human Resources Gero chose to see Ms. Bunnell late in the day as
there would be fewer colleagues in the Superintendent’s suite at that hour (see
Ms. Gero’s IG Investigative Contact Memo dated January 28/29, 2015, at p. 2, 6"
paragraph).

27.Chief of Human Resources Gero advised Ms. Bunnell that she was being
administratively transferred (see Ms. Bunnell’s IG Investigative Contact Memo
dated January 27, 2015, at p. 2, 67 paragraph, Ms. Gero’s IG Investigative
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28.

29.

30.

31.

32.

33.

Contact Memo dated January 28/29, 2015, at p. 2, 5" dparagraph, and Ms.
Wellings’ Memorandum dated January 21, 2015, at p. 3, 2™ paragraph, at p. 12,
3 paragraph).

Chief of Human Resources Gero advised Ms. Bunnell that she would be
assigned to home until an altemative placement was secured (see Ms. Bunnell’s
IG Investigative Contact Memo dated January 27, 2015, at p. 2, 6” paragraph
Ms. Gero’s IG Investigative Contact Memo dated January 28/29, 2015, at p. 2, 7‘1'
paragraph, and Ms. Wellings’ Memorandum dated January 21, 2015, at p. 3, 2"
paragraph, at p. 12, 4" paragraph).

Ms. Bunnell attempted to speak with Chief of Human Resources Gero about Ms.
Underwood’'s use of a racial slur, and her objection thereto, but the Chief of
Human Resources Gero referred her to the Districts Equal Employment
Opportunity Coordinator, Deneen Wellings, to address these concemns (see Ms.
Bunnell's IG Investigative Contact Memo dated January 27, 2015, at p. 2, 6"
paragraph, Ms. Gero’s IG Investigative Contact Memo dated January 28/29,
2015, at p. 2, 8" paragraph, and Ms. Wellings’ Memorandum dated January 21,
2015, at p. 4, 3° paragraph, at p. 12, 37 paragraph).

Ms. Bunnell was assigned to her home for the balance of the week of November

10, 2014 (see Ms. Bunnell's IG Investigative Contact Memo dated January 27,
2015, at p. 2, 6" paragraph, Ms. Gero’s IG Investigative Contact Memo dated
January 28/29, 2015, at p. 2, 7" paragraph, and Ms. Wellings’ Memorandum
dated January 21, 2015, at p. 3, 2" paragraph, at p. 12, 4" paragraph).

Ms. Bunnell was transferred to work with Ms. Janis Andrews at Coral Reef. As
this was not a then existing position, this meant Ms. Bunnell was assigned to
“0920°, effective November 17, 2014 (see Ms. Bunnell's IG Investigative Contact
Memo dated January 27, 2015, at p. 2 last line, Ms. Gero’s IG Investigative
Contact Memo dated January 28/29, 2015, at p. 3, 2™ and 3" paragraphs, and
Ms. Wellings’ Memorandum dated January 21, 2015, at p. 13, 2" paragraph).

References to positions funded from “9920” or the “surplus fund” are simply an
informal, shorthand way to indicate payment for the position is accounted for
from a distinct source within the District's budget, and ordinarily does not pose an
increased risk of unemployment (see Ms. Gero’s IG Investigative Contact Memo
dated January 28/29, 2015, at p. 2" paragraph and bullets).

Ms. Bunnell has been selected for a position at Whispering Pines Elementary
School, and this position is not funded from “9920” or the “surplus fund” (see Ms.
Bunnell’s IG Investigative Contact Memo dated January 27, 2015, at p. 5, 2™ set
of bullets and p. 6, 2™ and 3™ full paragraph, Ms. Gero’s IG Investigative Contact
Memo dated January 28/29, 2015, at p. 4, next to last paragraph, and December
19, 2014 SDPBC Records of offer and acceptance).
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34.The position at Whispering Pines Elementary School will not result in a reduction
of pay or benefits for Ms. Bunnell (see Ms. Bunnell's IG Investigative Contact
Memo dated January 27, 2015, at p. 5, 2™ set of bullets, and Ms. Gero’s IG
Investigative Contact Memo dated January 28/29, 2015, at p. 4, 1% paragraph).

35.The position at Whispering Pines Elementary School is not significantly further
away from Ms. Bunnell's residence than the District's Administrative Center,
where the Superintendent's suite is located (see Ms. Bunneil's IG Investigative
Contact Memo dated January 27, 2015, at p. 5, 2" set of bullets).

C. ANALYSIS

To establish a prima facie case of prohibited retaliation under Title VII, a complaining
party must prove the following elements:

1. Complainant engaged in protected activity;

2. Complainant suffered an adverse employment action; and

3. There is a causal connection between the protected activity and adverse
employment action.

By objecting to the use of a racial slur in the workplace to Ms. Underwood (her
supervisor and the person who uttered the slur), and by sending a text message to
Chief of Human Resources Gero in regards to the same (writing “it's of a racial nature”
in the workplace), it is clear Ms. Bunnell engaged in protected activity. The first element
has been met.

Turning to the second element, it is a close question as to whether Ms. Bunnell suffered
an adverse employment action.

It is clear Ms. Bunnell suffered no diminution in salary or benefits.

Additionally, the transfer did not impose a substantial addition to the length of her daily
commute to her newly assigned place of work, nor did it result in a radical change in the
hours of her workday.

While Ms. Bunnell stated her belief that being placed in the “9920" or “surplus” pool
carried an enhanced risk of separation of employment via furlough, sufficient
information was obtained to indicate that this action merely accounted for payment of
her salary through a separate line item in the District's budget, and did not pose an
increased risk of her losing her employment?.

% We note again that Ms. Bunnell has since received an appointment to Whispering Pines Elementary
School, which position is not funded from the “9820" or “surplus” pool.
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In short, it is clear that as it relates to the tangible and material terms and conditions of
her employment, Ms. Bunnell has not suffered an adverse employment action.

In Burlington N. & Santa Fe Rwy v. White, 548 U.S. 53 (2006), however, the United
States Supreme Court held that Title VIlI's anti-retaliation provision is not limited to
actions affecting employment terms and conditions, but rather must be viewed through
the prism of whether the alleged adverse action “...well might have dissuaded a
reasonable worker from making or supporting a charge of discrimination (internal quotes
omitted).”

We believe sudden removal from a prestigious, high profile posting in the
Superintendent’s office, with the reasonably foreseeable stigma and attendant
questions as to why such a move was necessary related thereto, could dissuade a
reasonable person from engaging in protected activity. Thus, we determine the second
element of a prima facie case of retaliation has been met as well®.

We now turn to whether there is a causal connection between Ms. Bunnell's protected
activity, and the adverse employment action of being administratively transferred from
the Superintendent’s suite.

In University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct. 2517 (2013),
the United States Supreme Court held that Title VII retaliation claims must be proven
according to traditional principles of “but-for” causation. In light of the Supreme Court's
controlling instruction in this regard, we cannot conclude this third element has been
met. We make this determination in consideration of the following:

» Superintendent Gent has been consistent in his statements that he believed Ms.
Bunnell's transfer was necessary due to his learning of the contentious
conversation between Ms. Bunnell and Ms. Underwood on November 7, 2014;

» While this conversation spanned some length of time (being 30 to 40 minutes
long), only the first few moments of this conversation focused on Ms.
Underwood’s use of a racial slur the day before, and Ms. Underwood apologized
to Ms. Bunnell for making this remark;

* Ms. Bunnell felt Ms. Underwood's apology was insincere, stating as much to Ms.
Underwood, which in turn led to them discussing prior issues and/or problems
between them;

e [t was at this time that the conversation became contentious;

® Qur confidence in this determination is bolstered by the fact that it is shared by the District's own EEO
Coordinator (See Investigative Contact Memo relating to Ms. Deneen Wellings).
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e This conversation was witnessed (in parts, and at different times) by Frieda
Proctor, Barbara Terembles, and Keith Oswald:

e Upon learning of the contentious conversation between Ms. Bunnell and Ms.
Underwood on November 7, 2014, Superintendent Gent immediately concluded
he could not tolerate such behaviors in his office, deciding to have Ms. Bunnell
transferred that same afternoon; and

» At the time he decided to transfer Ms. Bunnell, Superintendent Gent was
unaware of the fact that Ms. Underwood had used the term “spic” the day prior,
or that Ms. Bunnell had told Ms. Underwood she was offended by this term
earlier that day.

In short, at the time Superintendent Gent made the decision to transfer Ms. Bunnell, he
was unaware she had engaged in protected activity, and was reacting to her
comportment during the exchange between herself and Ms. Underwood.

We believe it important to note that the contentious portion of the exchange was
unrelated to Ms. Underwood’'s comment from the day before, and touched on
numerous, other issues.

We further believe it important to note our belief that the Supreme Court's holding in
Nassar would compel a determination that no violation of Title VII occurred even if
Superintendent Gent knew of Ms. Bunnell's objection to Ms. Underwood’s use of the
term “spic.” at the time he made the decision to administratively transfer Ms. Bunnell.
Indeed, the majority opinion in Nassar reads in relevant part as follows:

“...the Court now concludes as follows: Title VII retaliation claims must be
proved according to traditional principles of but-for causation...This
requires proof that the unlawful retaliation would not have occurred in
the absence of the alleged wrongful action or actions of the employer
{emphasis supplied).”

We cannot conclude “but-for” Ms. Bunnells objection to an odious remark by
Underwood, she would not have been transferred. Given Superintendent Gent's
documented history of moving other employees from the Superintendent’s suite with
little or no notice, we credit his statement that he simply would not tolerate certain
behavior in the Superintendent's suite, and that he took immediate corrective action
when he learned of it. Therefore, there is no reason to believe the remaining
conversation between Bunnell and Underwood on November 7, 2014, of a much longer
and more contentious nature, would not otherwise have led to Ms. Bunnell's transfer.

As the third element of a prima facie case of retaliation cannot be established, the claim
must fail.
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D. CONCLUSION

Based on the forgoing, we believe no violation of Title Vil has occurred; therefore, the
Division of Inspector General's investigation of retaliation has determined that the
allegation is_unsubstantiated.

E. RECOMMENDATIONS

Notwithstanding our determination in this regard, we believe several recommendations
are warranted. They are as follows:

1. Several of those interviewed expressed the opinion that Ms. Bunnell should not
have been offended by Ms. Underwood’s admitted use of a racial slur, as the slur
was not directed towards Ms. Bunnell. This belief shows a lack of understanding
of how racial slurs can have a negative impact in the workplace. One need not
be a member of a racial minority, for instance, to be offended by slurs and
stereotypes directed towards such persons, and staff must understand that
words such as “spic” are objectively and reasonably offensive on their face.

We recommend this to be an area of focus in future EEO trainings conducted by
the District.

2. Similarly, several of those interviewed stated that some of the joking, which
occurred in the Superintendent’s suite, included mocking of accents and
mannerisms of persons of different races, nations and cultures. Such conduct is
wholly unacceptable, and can create an environment in which racial slurs are
considered welcomed.

We recommend this also be an area of focus in future EEOQ trainings conducted
by the District.

3. Though no causal connection was found between Bunnell's protected activity
and the adverse action of her being transferred, it was clear that several staff
members were concermned with the move. None, however, felt it appropriate to
submit these concemns to the Superintendent for more careful deliberation.

We recommend the District implement a process by which concerns in this
regard can be brought to the Superintendent for a more reflective review. This
may best be accomplished by making the District's General Counsel or Inspector
General (i.e. staff not within the Superintendent's chain-of-command)
immediately available for airing such concerns to then be taken to the
Superintendent.
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F. WAYNE GENT, SUPERINTENDENT/RESPONDENT

“Thank you for the draft report. | concur with your conclusion that no
violation of Title VIl has occurred and that the allegation is unsubstantiated.

The District is supportive of your recommendations and is committed to
reviewing our trainings and making appropriate adjustments to further
improve our processes.”

We appreciate the cooperation shown by the staff of The School District of Palm Beach
County during the course of this investigation. We commend management for their
responses to our recommendations (attached).

ti, Esq.

Director, Pinellas County Office of Human Rights
CC:

Ken Burke, CPA
Pinellas County Cierk of the Circuit Court and Comptroller
Ex Officio County Auditor

E. Wayne Gent

Superintendent

of the School District of Palm Beach County
3300 Forest Hill Blvd., Suite C-316

West Paim Beach, FL. 33406

Jacqueline Bunnell
Confidential Secretary |
7596 Via Luria

Lake Worth, FL 33467

Lung Chiu

Inspector General

Office of Inspector Generat
3318 Forest Hill Blvd., C-306
West Palm Beach, FL 33408
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THE SCHOOL. DISTRICT OF LING CHILL GG, GPA SCHOOL BOARD

PALN BAACH COUNTY, FLORIDA NSPEDTOGR OENERAL mexrnw,mm

OPEICE OF NOPECTON GENERAL MAROLA ANDREWS F, Baa, o

3210 POREET HILL 2LVD,, C.308 KAREN M. DML

WEST PALM BEAGH, F1. 23408 HECHARL MURGIO
DEBRA L. ROERNSON, ML.D.

(B0T) 4347338 PAX: {801} £34-8562 ERICA
. WAYNE GENT, SUPERIITENDENT

VIAFACSIMILE: (727) 464-8371 and U.S, Mail

December 11, 2014

Mr. Hector Collazo, Jr.

Inspactor General/Chief Audit Executive
Division of Inspector General

Clerk of Circuit Court and Comptroller
Pinellas County, Florida

510 Bay Avenue

Clearwater, Floride 33756

Re:  Referral of Complaint Pursuant to August 12, 2014
Interlocal Agreement for Provision of Inspector General Services Between
the School Board of Palm Beach County, Florida and
the Office of the Clerk of Cirenit Court and Comptroller of Pinellas Cownty, Florida

Dear Hector:

Pursuant to the sbova-referenced Interlocal Agreemént, I am the designated point of contact for
referring to you aflegations of misconduct or other wrongrioing involving the District
Superintendent.

I amn forwarding a memorandum and attachments received by my office today from the District’s
EEO Coordinator.

Afier you bave had an opportunity to review this docnmentation, please contact me at (561) 434-
7336 if you have any questions. Thank you for your assistance.

Regards,
Lung Chiu
Inspector Generel
Attachment (10 pages)
The Bchool Digtrict of Paim Baach County, Florida

A Top-Rated District by the Florida Dapariment of Education Since 2008
An Equal Education Opportunily Provider and Employer
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THE SCHOOL DISTRICT OF VINCENT L CARACCHRLO KETHOSWALD
PALM BEACH COUNTY, RL DumecroR Urrepin CHER ACADRMIG QPtER

DEFICE OF PROFESSIONAL STANDARDS - SANDRA L. GERO
2300 FOREST Hi Bavp,, Sume A-106 Qe oF Husan REsoumces
-WiesT PALM BEACH, PL 30406

PHONE: 561434-8873 / Ene: 8814348478
WV PALMPRACHSCHOLS, O /P

MEMORANDUM

DATE: December 11, 2014

TO: Lung Chtu
Inspector General

FROM: Deneen Wellings
EEO Coordinator

SURJECT:  Complaint

Attached please find as requested a fax transmittal of a complaint submitted to me on December
10, 2014, which | am forwarding to the Office of the Inspector General dne to allegations made
against a direct Board report. Please contact me at (561) 962-0905 if you have any questions
regarding this information.

. . The Sehoas] District of Pabm Beach County, Florida
A Top-Racad District by the Floride Depertment of Education Since 2005
Jual Bducation Opporeunity Providar und Emplayer
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Densan Wellings 2denaen.wellings@paimbeachsshools.ong

Timely réporting

Jackie Bunnell <Jackle. bunneli@palmbeachachoos.ong> Waed, Nov 18, 2044 at 10:11 AM
To: Danean Wellings <dansen.wellinge@dpaimbeachechonis, ong>

Good moming Dencen. Pleass let this communication serve as confmation of our phone camenetion on
Monday, November 17, 2044 at 2:04pm,

| am writing to maka you aware of a sitiation in which & coworker of mine used a raolel eiurin the pesunce of
mysalf and another office co-worker on Thursday, Novernber 8, 2014, This incidert 1eft me stunned, offended and
humiflated. |was tiken aback by her comment and sought the advice of another Distict staff mamber on how to
properiy/profassionally addrass the Issue, Tha athice given was to make the oflender awars of how the use of the
ward “spic” made me fsel. 1am Hispanic and did not find the sfur or its contaxt 1o be humaroua, crin any way
spproprizte. When [ made that olear to the ofiender, my stiempts io rassive the matier prefeasionally were
dlarnissad and trivallzed, | addressed the' conoem with the offendor an Friday, November 7, 2014, at which point
she showed nb empathy, ascauntabllity, or ramorge for her use of the raclel siur. Rather then react out of
emotion, | epted to dallbarate over the weekend and uitimately sant & taxt messags to the Chiaf of Human
Resources (Chiaf of HR) on Sunday, Novembar 8, 2014. in my masaage | Informad her of my need to share the
facially, conlentioua aftuatidn, it was my hopa to discuss with this with har on the next business day, Monday,
Novamber 10, 2014,

Only days pdor io the offense describad sbowe, | had a briaf meeting with the Suparintendent to inquire about the
status of my patformance evaiuation.and other items. That meating cooumed on the attemoon of Friday, Octabar
31, 2014. During that meeting, | was aeked gensralty about how things ware going with this spacifio co-worker
and was encouraged to' provide candid answers to the Supeiintendent’s questions. | respontied professionally and
honestly to the Suparintendent's questions regarding this co-worker, es 1 balleve it was the gomect thing to do.

The subsaguant offensive behavior of my oc-worker, combined with the timing of my cendid responsss o the
Superintendent, bacame a causse for cancern when | contacted the Chief of HR on Sunday, November 6, 2014, via
text message to repart the incident and s raclal natura in a timely mannsr. Instead-of diseussing the racial shur
and the hostllity It created when ehe came to my office on Monday, Nowember 10, 2014, 1 was instead directed to
"gether my persanal belonginge and was effectively sscorted from the bulflding. Although the Chief of 4R was
ocrdial, ampathatio and professiona) during the usit, | was not afforded an opporunity fo comey my detailed
conosms about the Incident in 2 timely manner. While hastily packing my personal balongings, | was brisfly able
fo communicats that | had baen subjected to & disturbing recial shur and thet the offender had expressed no
remorss, ampathy, nor offered @ sincere apology, The Chief of HR then advised If | felt strongly snough, | could
flie @ complaint with the Equal Employment Opportunity Ofice; however, despite her attempts to comfort and

- reaasure ma thet.my removal wes not disciplinery in nature, thet did not alleviate the instant overwhelming foeling
thet | was being treated as 2 person responsible for same wrengdoing versus a warkplace hostlity victim,

| was informad by the Chiaf of HR thet the Superintendent wes not assigning blame to anyone and that my
removal was net discipiinary in any way. Furthermore, 1 was assured, In no uncertain terms that | would be
“faken cera of” and not traneferred to the 9920 excess employee list. To that end, the Chisf of HR tofd me that it
was the Suparintendent's concam that there were prablems within the ofice, When | asked Ifthoss problems
wera attributed to ma, the Chiaf of HR slated the rafarenced problems wene net essocisted with ma. In that
asme discussion, the Chief of HR siated that she wae unsware of why [ was speciically being maved. ' Ag iy
personal alfacls wars meved an the can, provded by a custodisl ataff member, fram tha office to my wehicls, the
Chigf of HR refterated that | would be ‘Yaken oave of* and that | would not b transfermed to the 9920 excase pool
of emplayess. Additionally, she adviead that thia mave would be & good thing for ma end that ahe would contect

hiipa:timall gongh p=148c0cR2a0MNS 1 7Relmi=140cA0: 0200817 n
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.meuae‘alnwing day,. Themlafof'l-!nfﬁdmactmaﬂnnmday.anélmyedmtmchaﬁmmnmagm the
remainder.of the waek, a8 | was en administrative leave whils a pasition was found for me.

“The Digtrict's poeftion on workplasa hoatility and bullying are well documented, based on oumment District
poicies. [was and continue to be shogked by lhve fact that  was not oflered an oppertunity to disciss or timely
report defalls of the ollanse to HR prior to my remowel srid reassignment,

For background, l-have baan an amployes of the Distrct for 10 years end [ have been working In the Offioe of the
Superintendant for ovar two yeare as a Confidantial Secretary L During my employmént with the District, | have
develaped a comprehensive set of akills and exhibited a strong werk ethic, My tylesiduties in the
Superintandent'a affice imalve reapanaibifities auch ae; 1) records custodian for alf signaiure Items and
comespondancs iwough the Superintendent’s office, 2) adminfstretor of SharePoint database for hulletins, 2)
monitaring and pracessing the Superintendant's budget, payroll, p-cand recanciiation, travel reimbursements, 4)
recehvingflagging/tracking all primary comeapondence fer bath the Suparintandent and CAO, My dutles siso
Includs working with, and In close proximity to, Disne Undarwand, Administeative Asst. to the Superintendent.
Ms. Underwood has purported to advocate ior me In my conlinuad professional devalopment and marketabllity, as
it Is my intent to inoresss ny professional skills, valus and earning potential In order to nontinua My lifelong
caresr commitment to the District. '

k has recently come to my aftention that all of the secretarial stalf within the Sute, with the exosption of myael,
have recalvad, reMewed and signad their performance aveluations and ans awalting the signature of tha
“Supsrintendent. | recantly inquired with Ms. Undoarwood fo detsrmine if she was awara of the status of my
evaluation. She advised that me that it ehould be of no concem and that tha Supsdntsndant wes teking a slightly
difierent approach to whet had become an &herwise routine avaluation procass.

Ms. Undeswood has been one of my colleagues and team members, in support of the Superintandent and hia
office, on whom | hawe relled, based on our colfective dutiss. Likewiss, she has relied on my work product snd
Intarpersans! skilis in an offoit to Improve the communication between the Superintendent's office and the varlous
District deperiments and divisions. Our relationship has bean tollegiel and profeesionsl.

Prior to retiring from the District, tne former CAO atMsed me that | should advocats for myself within the Diatrict,
On Fiiday, October 31, 2014, | noted that the Superintendent had a brisf opening on his calendar and decided to
act on the former CAO's adce by requesting a brief maeting to disouss three primary concerns with the-
Superinterclent. He was agreeable and cordial, He Intently listened o8 | outlined my three areas of concam.
They were; 1) the status of my pedformance svaluation; 2  request for 8 review of my job clses and pay grade;
3) a request for approval to fund my notary certification, which would add to my marketability. Thess items were
Important to me and | feit strongly thet | atdvocate for myself.

"In closing, 1 belleve that reporiing ImpoHant instances In a timsly marmer, such as the ona outfinad in this
stmmunication, is of extrame importance. | belleve that the Chief of HR hos acted In good fsith In complying with
he directives of the Superinterdent. Moreover, her communication with me during this turbulert wesk, since my
remaval on Monday, November.10, 20414, has been of grsal comfort. [ 2m awere and respect It to be at the
disonedion of the Superintendent to make such decisions.

| am declariog this my offclal notice to the Offioe of Equal Employment Opporturity to ensure timely raporting of
an issue of workplacs hostiftty. My immediats condems are twolold:

1. that the use of the racial glur and the asacciated atmoaphara of hostility be promptiy and thoroughly
addressad
2, that 1am not, In any way, retafiated against far provicing honast and candid responses o the
uperintendent with ragard to the person who has sirce shunnad and humiliated me wiih the uses of an
unacoeptatle racial siur, and did so without empathy, remorsa or aptlogy when made sware of the issua.

Thank you.
hitpaziimsll geoglacommality - 281 dSIAAUsWn ptsieraitinbroBimeg. H48000A200daD 1785 = 14900000200da01 Y 25
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Sackio Oinnall - Px 23728

Confidantial Secreteey ' to
Dr, Janis Andraws, Aras Superintandent, Leadership Development

6131 Hagen Ranich &d,
Lake Waorth, FL 3457 '

SEE1-4043726 B5e1804-3780
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Paneen Wellings <dencen,wellinga@paimbeachschools.org>

Timely reporting

Jacide Bunnsll <jacide.bunnsli@paimbeachschools.on> . Thu, Dac 4, 2014 &t 9:36 PM
Ta: Denesn Wallings <denesn,walings@palmbeachschacls,org

Daneen, as you requestad when we spoks this moming, lam clartying my two polms of
conceIm,

The two issuas of concem noted In my letietiemal] of fimely notics, deted Novembsr 1 8, 2014:.
Hem #1:1he use of a raclal shr and the hastile sttuation Hourd myself In. | am currently asking
only for the racially charged offanse; which seemingly lead to my removal from the
Superntendext’s office, be addressed and remediatad, Also, the reasonvrationale for that
decislon be provided to me. I addition, my 2013-14 performance evalation which | have yst io
review/recelve, should not be impacted negatively as a result of recent events. My previous
evajuation was rated the highest— *1.Strength" In all nina performance factors.

ifem #2: iwish for my comments to be noted and documented for the record; |was rernoved
from the Superintendent’s office afier being aubjected to a racial slur and the hostifty idendifad
initem#1. (befiove | am cumrently beirg retaliated against, as myremovel from the
Superintendent's office occumed contemporanacusly with bath my candid conversation with the
Superiniendent and the racially charged event. To date, | have not been afforded a reason for
this action. During the removal process, the Chief of HR stated the following:

a) | was notthe source of the problem

b) The Superintendent is not assigning blame

¢) This reassignment is in no way a disciplinary action
d) Tsmnot being excessed/placed in the 5320 ponl

@) !would be "takan care of .

Despite these assurances, | have Indeed been placed in the 8920 exaess pool of empicyses
while a new position ia found for me. 8inoe my removal from my position that | very muoh
enjoyed and fook major pride. in, [ have been laft with an uncertalnty of my fukere within the
District through no faudt of my own.

Lastly, per our phone conversation earlier tis moming, you asked that | keep this matter
corfidential and not discuss it with anyone. | am honoring your request, however, for the asie
of full disclosure, | am making you aware of Iformation thet came to my attenflon sarfier this
week from other employses. They Informed me that employees at FHESC are under the
impression | requésted to be transferred from the Superintendent’s office, which Is amoneous.

v Jackis DBonnsll - P% 23726

Confldantiol Secrermry lita ¢
Dr. Janis Axdrews, Area Syperintendent, Leadership Developmem

Ttipac/imall g oogla contimel Uty ful=251k-e5KIBSIPE RigwpiEasaraiminbentimag= 14 fadeni2ali4c oimis t4n'Oicnd 200540 12
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Densen Wellings <densen.wallings@paimbeachachnols.ong>

Timely reporting

Jackie Bunnsl! Sackle.ounnsligpaimbeschschasls, arg> “Mon, Ded &, 2014 at 3:18 PM
To: Densen Wellings <denesn.wellings@paimbeachschools. on )

Hi Deenen,

Pursuant to our conversation on Friday, Decembsr 5, 2014 at 12:53pm, | am followdng up fegarding the job
posting for Exsculive Secretary to the Chief Academic Officer (GAO). . You asked why 1 did nat apply, whish |
would like clartly, | do not want fo craate the appearance of passive eggression. | have been aspling to
obtain/pedgress 1o an exacutive level position throughout my tenure with the Listrict,. Alse, this Is the very job
progression § had asked the Supertntendent to consider for me just days pror to my remcial, Desplie my
qualifications and experience in prouiding support o the ofice of the CAD, 1 mads a consalous docialon not to

apply 1o {he vaosncy as; ’

1. | was Imoluntarily removed Som my pasition in the Superintendent’s office
2. the vacancy i In the aame ofice | perceive to be & hostile work amvironment

Fnskio DBynmnell - PY 83726

. Confidantial Secretary il 1o

Dv, Japis Andrews, Arce Superintendens, Loadership Divalopmant
6151 Hagen Rench Rd.

Lake Worth, FL 33467

R581-804:3728 5810042750 (FX #3759)

1Quabed bmd hddan]

iﬁuﬂlﬂmmmﬂbWWWlmmmm A
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THE SCHOOL DISTRICT OF VINCENT L CARACEIOLO KEITH OSWALD:
 PALM BEACH COUNTY, FL Dmetron INTERIM CHER ADAEMIC OFRICTR
ORFICE OF PROFESSIONAL STANDARDS SANDNA L. GERO
.} ~ 8800 FonesT HLL BLYD., SUITE A-206 CHIES OF HUMAN RESOURTES
WisT Paum Beack, FL 33408 B
ProNE: 561-434-8873/ Fax: 561-434-8178
YIS AL HBC AL R PS

December 9, 2014

Jacqualine Burnell
7596 Via Lutia
Lake Worth, FL. 33467

Dear Ma. Buansll:

I am writing with respect to your expressed concem regarding retatiation. I have requested, but have not
received from you, & designation as to whe' you comtend s the subject of your retaliation complaint. In
ovdex 1o contduct & thorsugh investigation regarding that issve, it s necesssry to know who the complaint
is agringt, because, as I previously explained, the process is diffay=nt for 'employees who report to the
Board varmus ofbex District employees. Please see the attached ocopies of the selevant School Board
Policies for your copziderstion.

Sinoarely,

Densen Wellings

, The Schoal District of Palm Beach County, Florida
A Top-Rated District by the Florida Department of 3ducation Since 2005
Egqual Education Dpporasmity Pravider and Emplayer
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Dgnean Wellings <deneen.wallings@ipaimbeachechoois,org>

Lefter . ]
~Jackie Bunns!! <jeckle.senneli@neimbasohschools.ong .+ Wad, Deo 10, 2044 et :06 PM
Ta: Densan Weilings <ceneen.welings@paimbeachschaoly.org>

h resporse to your Tuesday, Dacamber 8, 2014 lstier requasting cMn. plesss congider this
eamespondanca as claridcation; which assmingly, | fellad to anioufste n my two prevous reports regarding the
eitustion in which | heva found myseff,

On Thursday, Novdmber 8, 2014, | wae verbdfly ssseuited by Diane Underwnod by her use of sh unacceptable
racial siur bnd blased sterectyping’of Hispanice, while in the presence of ahother colleague, Frieda Progtor. |
consuited a trusted Dlukrict srployes and was adviead to make Ms. Underwood awere of my oflended fesfings
and ask for an apology in a calm and professional manner. The next day, Fiday, Novembor 7, 2044, 1 chose to
inform the haraseer that the conduct/dialogue wee not weicomad and eholild gesse. 1 did canvey my fealinge of
how the usa of unaccaptable raclal siurs wers offansive and inappropriata ty hopes that a simple apology Would
be afforded. Her reaponss was one of indifference, dofensivenass and no remerse. [ resohad fo contst the HR
Department on Synday, November 8, 2014 to mepert the incident In a timely mannariesrly etags to pravent
secalation. Tha response from Sandi Gero, Chief of HR, was to mest with her on Mondey, Novambar 10, 2014 at
4:30pm. Instead of meeting with her to discyss tha facts end concems, my first mesninghd conaot with HR wes
when; on Monday, November 10, 2014, | wae met in my ofice In the Supsesintendent's suite by Me. Ger and
asked to promptly aather and bex my personal eflects, as | was belng remaved fom the Superntendent's ofios,
She stated the Suparintendent had received complaints/concems about the ofice and was directad o do an
adminitrative placemont of me. ) waa stunnad and dismayed, | was siso unabla to arficulate the nature of the
raclal siurincident and wivy | folt that & hastile work amironment had been created by It. Ms. Garo assured me
as | continued to gather my things (and reassurad ma in subsequent phane discussions) that | was not baing
asaigned blame In the sltuation and thit | was nat baing punished or disciplined. | became very concemmed ahout
my plight and acked If | was being piscad in the 8820 poc of exoessed smpioyees.  She added that | was not
being placed In the 8820 boct, but stated she would nasd & oaupls of days 10 find & flscemant for me. 8he also
added that | would be pald (sdminiatrative leaws) for my deys off while & new pouition was geoured or me. | wes
ultimately moved to Coral Resf Elementery School, to report to Dr. Janla Andrews, | sontinug (o report theras
through the writing of this mamerandum,

As the days passsd and my communioslion with Ms. Gero wensd, | bagan o %8l \Uinerable and lsolaisd. |was
siill not oflered/efirdad an opportunity to seek remedly or assistancs i my situation end leamad thet | had
indeed:bean placed in the 8920 pool. The lack of communication fom Ms. Garo and the amount of tine that
had passed, causad me ta parcelve the comments and assurances offered by Ms. Gero, during.my remavel from
the Suparintendant's office, a8 hollow and disingenuous, | had no doubt from her comments though, thet | wes
bainy removed af the Superirtendent’s requast/drective.

Upon losing hope that Ma. Gero's comments end esswancas were made In the good feith {as | origlnally
peroshd] alohg with. comtruniostions no longer ocourting, | dealdad 16 contact the EEO ofice fo initieta a
dislogue which might assist I resohing my Issues. Howevar, it was quickly impiied, n my opinion, thet | needad
to aither make 2 formaj complaint against ths Supestriendent or EEO would ba unable 1o assist me In thet part of
fry problemm, as'thoy advasd me theme wers difietent pmeaseax fbor a compleint agsinat an amployse wisus the
Superintendant, | tried to articulete thet | wanted to timely repod the izaus in the evant that | wes retalisted
against. | reparted i, in pan, beceuse it was the right thing to do, but aleo because | wes nat beling treated or

WMawWMmMWMﬂwmmmmm 13
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sasisted 35 » victim of this fmolal slurhostilily, rather made to fee! fike ar outodet who had committed some
wiohg doing,

On Frday, Novembar 21, 2014, 1 bacams aware that Ms. Undenwond requasted that the Budget Department
mowe Frieds Prostor into my old position, Keeping her existing pay' fate. [ was Blind carbon copled (Bec'd) on
that emali and perceived It &8 an act of taunling and harassment by Ms, Undawood, as thers was no other
veeson that | could conoelve of belng Beo'd, oitier than lo firther alleaate and isolate me. To that and, | hadnt
received any. communications direclly from Ms. Undanitod with respect to cutstanding tasks, information_or
knowledge transler. Quite the contrry, ny infarmation that Ma. Underwood nesded from me, wes In tum,
lacilitated solely through Ms. Gero."{ reported this email tn you on Friday, December 5, 2014 during our phone
disoussion and forwardsd a copy to you a8 requestod the same day.

! was recontly infrmed thet the person who exsouted the Budget transfer and position resssignment, Shirley
Knax, hes been reassigned to a position in the Superdntendant's suite, as she ts having unfortunate hesith
concems. Howeser, she I 5 witheas to the lssues’ which foliowsd my removal from the Superintendent's ofice,
wlong with Friada Proctar who was a witnaes to ths raclal incident. | am unawars If sither have been Intariewad
in wn attempt to find fects/obtein stalemants, bt | am further afienatad and feefing winerable that these
witnesses are being mowed closer to the physiosl space in which my Inckient ocgumed.

Thase Issues are firther complicated by the fact that | hed a fank and candid comersation with the
Superintendent on Friday, Octobar 31, 2074, to discuss the status of my peromance evaluation, my request
for congideration/adwooacy for an aquity review of my position/aalary grade and approval to obtain my notary
certification. | informed hirn that the farmer Chilef Academio Ofios, Cheryl Alligood, had advisad me fo advocate
for myself vorsus somaons else doing it for'me, He was cordial end recepfhe. Ha agreed to my notary
cariification, but asked that | biing It back to him at the time my performance evaluation is sdinistered. -in my
apitiion, he wes wery recapihe to my request for an equity rvew/upgrade of my pesitian, as he asked specific
quastion regarding the lewel | was cumsntly holding, etc. Agein, he asked thet we discuas It at the time my
performance evaluation is administared so 85 to not compramise my warking rajstionshlp with Ms. Underwoed.
He would teks Ino consiceration all fopics ‘we discussed and “act® In a fow waaks, B was at this time he
procesded to ask.me cantid questions-abott Ms, Underwood, her impact on the office and the natwré of our
relationship. | gave candid, truthiil and projessional anewers to the questions asked by tha Supeﬂngmdem. He
sssured me the discussion would not feeve his ‘ofice. This Is thé last meaningfil anceunter ! Rad with the

Suparintandsnt prior to the Incitent In quastion and my subsequent remove! and imolutitary transfer.

Therafors, ! have oome (o the conciusion that | am ctimently being retalletad agalnst, as | have baan moved fom
my offce and pasition i the Superintendent's offce, and have begn laoistod fom the true remady | have sought
from the moment | contacted HR after the incident, For that reeson and ofbiers 1 will disguss &t the approprate
time | am asked, 1 feal thers is no other choloe, that EZO investigate my allegations of Ms. Underwaod making
raclsl a{urs Whish laad to a hostile/sffensive work enMronment, which is derogatory toward Hispanics. )

Aiso, that  saspamte fnvestigation be conducted into the actions taken by the Superintendent, which lead an
adverse employmant decigion, as he optad to have me, the vofim, remaved fom his ofices without the benefit of:
hating heard or dirsoting HR to hear my slde of the sfary prior to my removal and allenation.

-

All of theae things oo nat taxe intn canswderation the sanse of ambamssament and humiliation that | have been
subjected t0. Cumently, [ am awere of stodes ciroulating within the Distriot thmt | axked to be removed and | feel
more commpeled than ever to ensure that the facta be known and the record set straight 10 enstrs that my

im0 s comimalbY Al 2L 08 | ABATS2Endowr=piacir ch=inbahagt=14a350h7 117 fSadmirr14o35akM b7 8 =
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reputation and profeastonal credibility not be demaged any furthet.

Jackie Bunnell = px srss

Confidential Searetory i to :

Dr. Janls Andrews, Aves Superintendent, Leadership Development
6151 Hagen Rahch Rd.

Lake Worth, FL33467 -

5612043726 £561.804-3750 (FX 83780)

Havated ta hiddsan)

)
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12115014 Ma - Timalrzaporting

Henoen Welilngs <denesn wellthgsiips imbeachechools.args

Timaly raporting

Jackde Birinalt <ackié. buel@pahmbesnimchiols.org> T D4, 20U R 98PN

Dangen, a8 you roquasted when we sfioke this morring, fam slartiying oy twa points of

The two iseues of dancem notad In my lettesfemal of Smely riofice, datsd Novernber 18, 2014:.
mm'm.-uamaoramrmmmmmmmmmmm@m
wmwmmm:wmmmwmnwmrmm
Superintendert's offica, be addressed and remexiated. Also, he reasonationas for that
“didisionbe previded o me, T adidition, thy 201314 performance evalimion which I hiave it lo
reviewiretelus, shatikl not be Tmpacted nagatiely as a resilt of recent events, My previotis
avaluation was rated the highist - 1, Strangthi in all rine’ petfoimance factors.
Mﬁ:i%—mwmmnmmbﬂmﬁ%mmmm:lmm&
from the Superintandent’s office after being subjected i a racial skur ind th haslilly dentifisd
Initer #1.. i belleve | am curmnily being retaliated agalnst, e iy femoval froin the
Superdntsndent's ofice ccctmed contsmporancously with both my candid catwersation with the
swmmmmmmwmmmradmlmmmmﬂmm
thig scliot. During the removal prooses, tie Chist of HR stated thi following:

a} I'was not the source of the problem

R) The Superintendent is niot assighileg biame

G} This raassignment is th no'way a disclplinaty action

¥} | am ot belni miceiséd/placed In the 9520 phal

8) 1would be *mken care o .
wiile 8 new position is fourid for me. Since my removal froi my poslition that very much
arjoyad and iook majot pride in; | have traen lefl will Bn tncertalnty of my ftire within the
Dstrict thrihh e fault of iy G, ‘
Lastly, per sur phone conversaion saler fiis rmurming, you asked that I keep tis matier
confidential and not discus It with anyoite, . 1.am hofioring your requast; Howeust, for the 4ake.
of full efsalosire, § arh midking you awsine of infarmation thet camie to my affertion earler this
week Formiothsr employess. They irformed me that smployess at FHESC are tinder fhe
Hpreision réquested 1o be frensfiemad fromi the Superinidndent's offios, which is eroneous,

 Jackto Banncdl - Pxasmi page 2
ugfidesitia) Shcuetivy § 16 | SH000575
Mpw il Ropte.comalliig -". e MRS MisnniA S0 che e il cat ANt Mok v G IS iaptiadnic page 2 -




MR - Tiamlyrapcring

Dencen Wellings ﬁ&nﬂﬂ.ﬂimﬂ@!""bﬂmw

Timely réporting

Jackls Guhriell <favids.iariel@patbeechectiis g Vilag, Now 16, 2014 o {art] ARt
= .El .-'. I :D . bmmm : ¥ . Il o a " -i_ N d.“ r i. i...““. m,
onday, Newermber 17, 2044 of 2:04m.

Tam writing to miaks you dmete-of a eitustion ih which @ Sowirkar of ming used & reolel ol i the presencs o
myilf ard Shother bilice civverkar an Thursdiy, Novamiler 8., 20114, This ncident leR five slivined, afantisd aind
humitiated, lmmmwhmmwmmwmmmmmmtp
propanyfcioesionsily atkinesa the lasifs. The advis piviin W to riies th gisnder gwans of how e e of the
word “aple" tads me fael, | am Higpanic ang did ot Tind the shur or is condesd to e hernoraus, er in any way
approjiciate. Whiss | mede thit sles tg the oflender; my stismpls (o resoive the sialior professidnally wee
Samiseed and ihiaiizer. | addressed the'cancem with the offendar dn Fiiday, Noveinber 7: 2014, &t whish poind
st ahiowad e einpsitiy, rocountabiily, of reitichse Tor herust of tho risial shur. Ratiserthan readt ot of
smotion, | opled to deliberils e the weekiangd ant uitiniilaly sent » text missage jo the Chief of Human:
Resoeces (Ghief of HR) on Sunddly, Novamber 8, 2114, I iy musraagie | Infonnad her of my fed 1o share the
mwmg:fm - wan my hope to diacusa with this with hier o the haxt bubless dey, Monday,
Werarnteer 10,

Mmmbmmmmm&a‘wmmmsmwmmm
stafus of iy peviann/nce euslustion and other hems. That rheafing ocetamad G the altwwiooh of Friday, Ostdber
#1, 2014, Dyring that mealing, | wes sskod gariesally slbout hiw things weib goiig wih fhis specic gohworier
ahd was ancoursged to paike Gandid anawal 16 the Superisiendent’ questians. ' reepandsd rroclapsionaiy and
honesitly o the Superintandait’s queetions reganting tia epaworcer, as | befleva & wes the odiraet thirig ta do,

Tha subsacuent oierahe behador o my co-weriesr; oamibined Wit the fiming of my candid resonses 1othe
Suporintendent, became & cause ke condern whert | cantatiiod thi Chinf ot HR on Suaday, November §; 2044, ve
fext mesdage to tefioet 114 incldent iand its olel ietive in & Gimely manner. Insteed of discussing it reciat alur
Sei Hin Sotlity )t onesiad when sheroame i my aifioe on Mondity, Novsinbier 18, 2014, { wes Fistaad dreated to
“gather oy pessonal hfonginge and wes efiectively: sasertist B the busding. ARBRUGH the Chietof Hi wes
ouriel, smpaihatic snd pofestofial Gutng the vsit, | iss not efiorded an oppertintty to.comes? my detilled
gondarith about thy incident i & timely matner. Whils hastly pacidng my pasomal belongings, | was briay abie
b Gommmicale Ut | Had beun subistied lo  distwbing wiial shy snd thit the ofender hid exprobied no
Tesnarma, enipathy; nor offired 4 elnoers apolady. The Chief ot HR tian advasd If] 1K strangly enaugh, fdouid
lls & Gomplelnt with the Equal Empidinest CpportLoity-Office; bowsver, dedpii her sttenipts te comort end
masste s thut iy fenioval wes hot discipiinary in ralure; thal did ndt allevists Bis. inetaint overwheinting fedling
thal Twhs being treated sa & person responsible for some wrangdelng usisus « Workplate hoxily vioti,

1 was informad by the Chist o HR that the Superiniandeiit was 5ot assigning bieme g enjyone: and that my
remone! ives nof dscipiiviry In ey way: Furtheoire, Fwee assured, in no ungedtain ferms thet § wouid he
“lakan o of énd riot trahefered 1o.the 8820 excesy emplayee Bst. Ta that eiid, this Ohief of HR fold e thef &
were aftribyted {n.me; the Chief of HR statsid th rsfetentad prishiems were not srsoiated with me. Jn that
apme disaussidn, the Clilsf of HR steter that she wie unaware of why | wan epeciically belng removed. Aa my
personal eMRcls Wers smeved on ths gait, privded by » auslodisf stff marmber, #9im the afficé 1o my whisie, the
Chief of HR refterited thet | would o, Taken cany of and et | woukd not be tmnsfeived i tia B850 exiass ol
of employess. Adtitonally, she advisad that '

thils mave Would be & good ting for me and that shERA Tentict

page 3
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2o . PR w— |
me the Bl day, Tha GRS of HR dd-snbiot 1 the maRt day, b stayed I Lo wth me theougid e
Femslingder.ol e Week so 1wl o ickniistrative lewvo whife o position wes kg orme, -

The Disiriet's. puefiicay sn worplace hastiy and buiflying are wilk ddcurialed, beisadl an Guirert Disirie
pificles, 1wais pnd continue 4o be $hacked by the fact that 1 wes not olfersd A cpporturity 1o diackics or tirmely
teport delalie of ths ofiéitse 1o HR price t my retivoval shd regssignment, -

Fgr besokground, | eive beat an employse of ey District for 10 yesirs 21 | have baen workdng in the Ofice of the
Supetiedendant for aver bwo years 2s a Gonlidunttil Secrutaty Il Distngg my empioyinert with-the. Disteict, | b
devhinpad @ edthprehansivi sst of siilfé and exhidiied i stong work sitie, My typloe) dutise Tn the
Stiparinterident's oo Wslve reeponeibsiiies: suct: db: 1) racondé cuetadian for ol signefore Reme.and.
sermesponienoe trough the Superntendets offics, 2) adivinistator of Sherefrint detehese for bulisting, 3)
mavitaring and processing the Supesilendant's budget, payro¥, p-and reconicillation, tresl yelmbiuresiinents, 4)
maaiingtpging/tricking el jilrsary bovasporsdinges br bifh the Sensrinterident and CGAO, My. dotios slss
iophucté werkdng whth, and in oloas predifilty to, Diane Underwood; Adminisirative Asst. 1o the Superintender,
Me. Linderapod fies parporied fo advocete for me v my aentinued profiiasiona) develofiniant 4nd mserketebillly, es
1 i my. infent to norease my profssaiones skils, valub and eaitiing potential i order 1o Gontin my Relong:
cared doninitment to this Disbict,

% has retiantly come 10 my attentior tht all of the secraterial stalf wilhin the Sulte, with the excaplion ef aysl,
hawe reched, Tesewed and signec thelr parformanci svalustions and s awalting the tignature of the:
Suparinfonduit. | tecehtly Iniutred with M3, Mndensood to detesmins 1f the Was ahwans,of thy aishu of ty
evelualiin. She addiad th e thal i should be bf no concem angd thet the Superinjendent wes teking a elightly
difltint appronch to what Frt bacarme an otherwise rautine evekuefion process,

Ms. Underwed hes bedn cherof my colleaguaa dnd taaim tambars, in stppart of Bia Suparintenitant anst his
office, on whar [ have relied, baaed on our adllective duties. Likewize, she has rélled on n1y work jxodix and
Intarpaisceel siglis inan sfiort io Improve the communication betwesn the Suparrifandernt's offios and tha vasfous

Prior 1 rethiing fom tho Diatiof, the Jontier CAC adMsad mer thai | shovid adaoate for mysdf within it Disiriat,
OnFridsy, Ovtober 31, 2014, 1 noled thet thie Supsrititendsiit haid 2 Eetel’ apaniing oni hie' catandar and decided to
a0t on W formar CAD's adiice by requesting a brief meiiting to décss tvea pviaey coricarne With the
Ssiperiiiondont. He was ‘agréedhle and aowdial. Hal litantly fstened ue | titined my fhiee srads of concem.
Theywas: ‘1) the etétus of my peeiortnance svaluition; 2) a requesi Rir a terlew of my Jobs gleps and pey grade;
3) & hegpest Tor mppnosel 1o ng oy ockary sectifiostion, whigh wauid add to ovy marketabllity. Thesa Tterma wers:
irmiostant to ma aivf 1 it stiongly thet | adwcate e fayselt

n gloding; | bisiows thet reparting imporant instanose iy @ Yimaly manret, such ae the orw aullined in s
eoimminication, s of eirere importance. § beiewe that the Chtef of Mit hae poted in giod falh it Gémplying with
the divantivaa of the Suparintandent. ‘Moosover, het-communisation Wilh i duflg thil tistkient vk, sinos sy
removal o Mondgy, Noseifitbér 1), 2074, fed iean of gred émiort. 1am ebwre and tospect It io be s the
disareficn of this Stipedintandent €6 ipake Suoh dedisions.
| declaring this my officlel notice to the Oice of Equiat Emgloymant Copoihnity to ensura Hily repontiig of
an jssus of workplace Woatlity, My immediita cintaitis si6 tivolids
1.. thet the use of the racial sk and the assodiéted aimasphers of hastilty be. prorhpthy and thoroughly
2. that e not, in wdy way, rotsliated agalnat for piniding honest and candid responass o the
Superitandact with régind o the peneon wha has since stunned and humiliated me with the use of an
inanceptabla molal stor, and did sowithout empathy, rfmors or epology whei made awiers of the.Jeeue.
Thank yels, §8000377




21RO

Jerbte DBnnclt - 2x 83726
Tonfldentiol Secrutory i

5151 Nigan Banch Rd,

isiks Woarth, Ft 33487

RIN AT DA Ae4-ITH

88000378

a
page 5



. m:mqi;mm‘pf VINEENTL, CARACEIOLD FEITHOSWALD.
mummmumm SANDRAL. GERD
WESTAL B, AL 35406

PHouge S61-424-9873 / Fai: 5614348178
AP, PALMBSACHECIIACES CIRES

December 9, 2014

Jaoeetine Boonell
Y596 ViaLudis
Take Worth, FL 33467

zmmmmwmmmmm Immmmm
xeceived from you, & duiignation 28 to who you pontend is the sbjeet of your “rotedistion complaint. < Jo
g o mm&xw mﬁm&mmm

ageinst, becwnse, 5 is
gmdmmm;mmm Flonse sce the stached oopies of the rolevaut Schoal Board
Policies fr your chnsideration:

Sincerely,

Deniesn Wellings
EHO Coordinator

mmwxrﬁnmm Florida
ATop—Md District by the Flovida Départinest of Bducatin Siacs 2005
Bgual Bduation Hpporivnily Provider and Bmplover

58000373
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Msd - Tunalyrepocing

Denien We llings <densenwellings@paimbsashsihools.ig

Tt e ——

Timely reporting |
Jutide Bunrieil jackie.bunnali@peimbeachiahons. o> Meép, D 8, 2014 af 3:18 PM
mmwmcmmwwm.ma
Hi Dedner.
ﬁm»wmwm.mama 12:53pm, 1 am following L. regardinig the Job-
posting for Exsciiive Sacratary to the Chief Audterric Offider (CAD). You asked Why | 816 not apply, which |

wauld ke cladty. l&mmmmmwd mwrmmm

sbtain/proginss 1o an sxecithe lvel posilicn thioughot iy tentns with e Distrct.. Also, s is e very jobs.

Rragreasicn | had weked the Superintendant ta vonslder for me Rist days priés to fity rerboval, Ditsphis oy

wmmhmsmmmduﬂuMIMammmb
1 the vacerncy es:

1. lmhﬂmﬂymwhnmmlhhh&mﬁm
2. mmhmmmmimm&ammmumm

Jaokis EBunnoll - PX 83726

Confidelitiel Seiveiaty ¥ fo

wmmm wwm
6153 tagen Rainch Rd,

take Weuh,haaﬁ?

PEE-A04:3788 FBA1-H04A758 DX 83760

page
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MAEL Lot

Dotean Waliingk <deneen.welings@ipalmbeschschooiz o>

-Jacide Burnell <edkis.barmelipeimbenctisstiosls.orp> .. Wad; Dep 10, 2044 a1 2:08 i
Tor Denesn Walkings <geneen wellngaiasimbenchachania. org> )

b mepred i yoor Tussdey, December 8, 2014 lelter repestiq cleilcation, pleass Acriekder This
soasepundande aa clafitcation; which, seamingly, | faibd to siticulale In my twn pénlus tepits mgerding the
“gRuslio n which { have foond el

On Thridély, Nowamber B, 2014, T wis verbally seouufted by Diahe Unfevitod Sy het use of sn Unabospiatis
mmwmmmdmmmmmmdmmmhm !
vonetited a frustial Pistrict enployee and wes adisisd to make Ma. Unddrwocd aiware of my oliendad. faslngs
anth ask for an apalogy 14 & ol #nd professiohal mannee, The het day, Fridey, Noveriber 7, 2014, | thote to
oo the havesser thist th ponduit/disiogue wee nol -wejored and should geasa. | did comay riy Balings of
how fha 156 of anaccepiable rciel she wers olfsnsiva el nappropdate In hopes that # simple apaiogy would
be aftirdod. Her rasponsa was ofis of Indiilesnas, defonshvanses arid o reincre. 1 feaohed to contiot tha HR.
Deapdstment op Bynday, November 9, 2014 to mport $he. incident In m timely insimadietrly Aisgs to pisient
eseaintion, Tha Fesponss fom Send! Gero, Chie! of HR, was 4 meet with bér on Monday, NevitBer 10, 2044 at
4.30pm. instead of magting With her to.discose the tiols sy docems, my drat mespighA conlact with HR was
when; ori Manday, Novesnbor 10; 2014, | wee. met in my cSies In fhe. Supstitendent's sulte by Ms, Ge and
ssked 1o promptly gathér ang bost iy persorsil eflects, &s |Was baing removed i the Supsiintndent’s cfics.
She staiad fha Suparintendent had receved conplainiconterive abaut fhe. affce and was timated 1o do an
administzative. picamant of me. ] was Stonhbd nd dimeayed, 1was sléo unable-to aitfinfate thi naluse of ths
riicisl slugihelident and wivy | it Bt 5 houtile work emdrarmank el heers areatad By B, Ms. Gers ashiewd me
23 | coritinued o girther my things (and rdissuriid me In subsequent phche disoussions} thal | was nat being
sissignad biaine i the ekuation dfid that | wis not being punishisd or diaciplined. | beoashs ety conaetnid about
my plight and asked If | was baing placed In the 9620 poof of scassad employess. Sha added that I Was not
belivg placad in the 520 poal, but stited she wotld. nesd a oaiie of days fo S & placesient ki ind, Bhe uho
aivded that | wiiild he paldl (administralive lews) for iy days o whils & e ppsition was yocided Ky mo. 1 was
ultimistihyt moved fo Coral Ruef Elsmentary Soficid, 1o report ta Dr.. denls Ancdiewe. [ cantinu to report there
hough the witing of this roemonandom.

A8 the days passed and-my commenication with Ms. Gero wanisd, | bagién in teel winacable and Ipoipled. 1wad ..
sl oot : jed en cpportunlly to seek Jemedy ui asalbtinee I my situeion and Seamed vl | had
itideud been placed I the 0828 poal. 'The tack &f comimuication ¥amn Me. Garo sid the amount of time et

__ had paased, nautad me i percebys the comingnts ahd assupinces ofides by Me Gero, durlng.riiy feiiwel fon

Wl

the Superiftendents 6liibs, ae hallow and dRingentous. T had 116 dbaBt Fom ey GoTta Hiough, that T
belrig rériched ot the Superintandént’s tequastidirecki,

—— e b



phieen _ T k- Lol
qﬁkﬁl@a'mdwww.mmmm-Hmmmw-maémem
vty dolng.

knowledye tansky, Guits e conlrary, any I theit Ms. Untiarwocd meaded fiom rive, v ¥ fum,
facitilod iolely Suough Ms. Gent. | rapiried this eiall to you on Friday, Decembét5; 2014 duing our phone
discussion and forwarded & copy to you as taquestid the seme day.

lmmwmmmmmmwmwww 18 nt, Shiey
Krspe, has besrl ressaiphed fa 2 poskioh 1 ths Suparintendant’s aulls, 4s she.is ening heajth
puncatiie, Mmg;%hﬂbmm%mmmmwwm
mwﬁmm“m:mumm1m¢mrmmummmw
bmm&Mwwm;mmmmeﬁﬂm
wineasen ade belng moved elosar to the phyalesl spacein wihieh iy indident ocoured.

for Tyself versus Eameons else doirg i for o, Ha was comflel aod tecopihe. -Ha agiead io ny notery
sastitizetion, but esked that | bring it back o him s the tins my perfrmencs enaluation Ie dminlateied, b my
opinlon, e wes vty Tacapiie o riy reqiieet fur an equity dilowiungrada of my pasition, as he askad spesific
dilestion reganiing the. levél | way suriarity Baiding, ett. Again, he asked that wo discuss 3t at-Hhe tims fry
porfarainch dvlustion ks M‘mﬁﬁ-mmwmmﬁmu&w
He, wnil taka. into consldertion sl topics “we, disoussedt mrsl “aol” ¥i & foiw weaks, |t ves: af this fine hy.
proceodsd th agk-me oandid quistions-aboit Me. Undenwood, ber imfsect ont the olion @id the natgre of our
rstationehip, | g candid, truthful ang profséaishel 5 "5 the questions asked Ty thie Sipeidntandett. He
assurad me the distussion would not Jeeve his office. Thig I8 the last meaninglll encointier | 'had with thé
wwmmwmmmmmmmmmmtm

Thigradons, [ trave voma 1o the conckuslan thit | ém tumindly hajng retalisted sgainst. wh. 89 | e baen maved fom
oy olics are posilon in the Supsditndent’y giice, end haw heop laskited Fom ths tub remédy 1 hews sought
fom the mopest | sontacied HR aiber the incldest, For that mason and othems 1wl diacses 4 the appeapitale
fime | anr eaked, | el thers [s no other choise, st EEO inwstiisle my dlogatians of Ms. Undersood miiking
raciel sl Which faed o a hoatie/alfensive Work mdrohmmard, whic ks derdgiatory toward fispanios,

Alsn, 6} a spparaie kuestialior; be condicted inio'the aciions taken by the Superirenderd, which leal 20
mwmmmwwmmwmwmmmﬁnimm«
Dyndng tiatid o diracling MR 1o hetir my aldé oif tha Story prict To ity semovd and gfienatitn.

Mdmwmmmﬁhmmmmdwmmmwnmm
subjestad to. Canverdly, } e eivore of atoien dimulating within thie District Jikt | 2sked to be removed and | feel
.mwmmmmmmmmmmeﬁmmwwsmﬁmw
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veputation sind profossions] crediblity ot be demegid dny futher,

Jackde Bunnell ~ px sz

Goafheitiol Sacredery B to

D Japis dridrews, Aroa Supevipisndant, Loadevship Developumant
§181 Hagen Rench Rd,

Lakea' Worth, Fi 33467
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oeo00 ATAT 4G 135 PM

< Messages (2) Jackie

‘!".'-l._\i A 'y

 Toxt Message
Sun, Nov g, 7:11 PM

[ think | will have to share a
very contentious situation
inthe office. It's of a racial
naturs.

Mon, Nov 10, 7:37 AM

U get my text last night?

«f 3§ ()

Contact




*0000 ATET 40 1:35 PM 3 -

< Messages (2) Jackie Contact

PR P, -

Oh so soiry. Didn't realize
. U were out of town.

Yes | can meet u. Where?

R u in the office today?

Mon, Nov 10, 12:22 PM

EEVES

;,: b ==y 3
I nal Ry "Hx LA Y EIEHE !ui’.?h P
I
1“;_‘_ |_;" :r;] ’. ; ‘_ '”- quil ! i‘l‘ Ii ;.,IHI 'ﬂr”."ﬂ"'
Slineatdi2e el il s,
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When will we talk?
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Wed, Nov 12, 3:35 PM
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Thank u :'(

Thu, Nov 13, 1:55 PM
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|- appraciate your kindness.
| am distraught and trying
to make sense of recent
events. Things are not
adding up.

I've received an outpouring
of love and support which
has kept me from spinning.
Thanks again.
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has kept me from spinning.
Thanks ‘again.

Mon, Nav 17, 4,29 PM

Is it possible for me to get
my ofc chair and large
monitor? Those came over
with me from IT. The chair
that's here is not
pneaumatic and has no
arms. | still have some
other personal items in the

desk
Tue, Nev 18, 7:03 AM
Dl
) Send

page 15



Jan 2f. 2003 2.53mm -y o

THE SCHOOL DISYRICT OF VINCENT L. CARRCCILOD KEITHOSWALD

PALM BEACHOOURYY, R DmEcTon iR Cniter ACADEVIC OFRED:
OFFICECTF mnress:quusrmm SANDRA L. GERD

3300 Forsar HiL Buvn, Suwe A-108 Criesr oF HussaN Resounces
VWEST Patm Beach, FL 33406

Puome: m—nmml
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FAn: 561-434-8178
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MEMORANDUM

DATE: January 21, 201%

TO: Vineent Caracclolo, Director
Profezsional Standards

FROM: Deneoen Wellings, EEQ Coordinat

SUBJBCT: Investigation Report

Attached pleass find the Investigation Report of the complaint filed aguinst Diane Underwood,
Administrative Assistant to the Superintendent, hy Jackie Bunnsll, I am forwarding the report to
you for review to determine the appropriate administrative action.

Pleage let me know when the case {s closed so that I can ensure that sll procedural requirements
are met. Thank you,

- The School Disirior of Pala Beark County, Marida
4 Tog-Rated Divtrict by the Florida Department of Educutior Slace 2008
Bequal Bducation Opportuaity Provider end Smplayer
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EBl4/15-013
ivestigated by: Deneen Welli Date Filed: November 17, 2014
Filed Against: Disne Underwood Position: Admin, Assist. to Superintendent
Compialnant: Jackie Bunnell Position: Confidential Secy, 1Y

On November 17, 2014, Jackle Bunnell contacted me siating she wanted to repert an
incldent. Ms. Buonoll steted that she was now at Coral Reef working with Janis
Andrews; she was administratively placed at another locstion by the Superintendant, Ms.
Bunnsll sald that she wes involved in an incident with Ms. Underwood that was racial
and she addressed it with Ms, Undervood. The next day she was removed and relocated;
she was told it was vot disciplioary and she would keep her title and salary.

Ms. Bunnell wsid that on November 6, 2014, she and Ms. Underwood snd Frieds Proctor,
mmh%ﬁ&ﬂ.mhmmw *m’mn&mi:phmnﬂ
m;mﬁmmwm The name prompied & discussion by Ms.
d, who assumed the person wes Hispanic, Ms, Underwood told a story of
mmmmmm Ms. Underwood said that Amy loved o dress up
with big, sparkly hoops and foud, bright clothes. Ma. Underwood said that her husbeand
called Amy, “my linde spic” Ms: Bunnell said that she was dumbfounded srd ipeechless
when Ms. Underwood made that comment, and Ma. Froctor had her mouth wide open.
Ms, Underwood further stated, “We used to call bec that — I can say thet beosvse my
husband was Spanish” After Ms, Underwood Joft, Ms. Bunnell sald, “Frieda, I am
speschless.” Ms, Prootor sald, “Jackie, I continne to be amazed every day.”

In the interview, Ms. Bunnell explained that there was a shift in their relationship about a
year ago. In the summer, they discuesed the issue. Ms. Bunnell said that Ms.
Underwood bocame stifling. Ms. Bunnell noted thet she used to go to banch with Arlens
Condon, Wanda Morclii and Awilda Ramos (executive socretarics in Chief

Office, Board end Teaching and Learning, respectively), In June, Me. Underwood
exprossed that she felt Ma, Bunnell was ssbotaging her. Ms. Bunnell noted that Ma,
Underwood used to “red pen™ everything that came to her. With regazd to the incident,
Ms. Bunnell said that throughout her time working with Ms. Undezwrood she talked about
growing up &ad how hers was the only Hispanic family in her community and sehool,

Ms. Burmell said that after the incident, she went home and talked with her husband and
kids, She also asked for guidance from Carol Buss, clerk of the School Board. Ms. Bass
advised Ms. Bunnel] that I it was her; she would not bring it to the Superintendent, Ms,
Bass suggested that Ms, Bunnell discuss it with Ms, Underwood first and let her know
she was offended. According to Ms. Bunnell, Ms, Bass said sho hoped sud imagined Ms.
Underwood would apologize. On Priday, November 7, 2014, My, Bunnell approached
M. Underwood when Ms. Underwood came . Ms. Bunnsll told Ma. Underwood that
ghe found the eoaversation the prior day 1o be sxtremely offenslve. Refore she could
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finish, Ms. Underwood put her head back, roiled her eyes and said, “Good God, Jackie,
e you serious?” Ms, Bunnell sxid that she put her hand up in response and sald, *Diane,
do not dismiss we” Ms. Undsevmod said, “You know, Jackie, we talk, You're so
sensitive. ] have to walk on eggshelis around you,” Ms. Bunnell put her hand up agein
end said, “Don’t make excuses. It's digrespectful to use the term; it’s a racial shur.
would have hoped you would have spologized.” Atmmnpmntdmngﬂnmmaﬂon.
Barbara Terembes walked in. According to Ms, Bunnall, Ms, Texrembes said

like “ont fight” wnd walked out, Ms. Bunnell suld it didn't go well; M, Underwood was
not rernorseful and thers was no apology. My, Bunnell said that she subsequently shared
that with Ms. Bass who suggested Ma. nmumsmam(cmofrm)am

Bs. Bumosel! suid that she texied Ms. Gae on Sunday, November 9, 2014, On Monday,
November 10, 2014, Ms, Gmﬂdmemuldmmwhmﬁwmﬁm
* 4:30 pan. Ms. Gero sobsequently lold Ms. Bunnell she would come op st 4:45 pam.;
Ms. Gero told Ms, Bunnell thet Mr, Getst said 10 do sn admipistrative placement. Ms.
Gero said it was “absolutely not discipline” and Mr. Gent wanted her to know he wes not
fault, Ma, Gero had Ms. Bunnell pather all of her things. 35, Gero told her to
“take the day off tenorrow ad we'll talk® Cn the following dey, Ms. Gevo told Ma,
Buancl] to take Wednesday end Thursday, Ms, Gero told Ms, Banncll it was going o be
fine; she would take good oare of her, M. Gero coatacted Ms. Bunnell on Friday to let
her know she was being placed with Janis Andrews in Leadership Development at Coral
Reef, Ms, Bunnell asked if it wes & parmaness positicn and Ms. Gaeo said Ms, Bunaell
wontld be in that depahiiest. However, Ms, Bunnell noted that she is now in 9920. Ms,
Bunndlmdthntﬂlefedaenuﬂedmhowwmhwd.

According to Ms. Burnell, prior to the incident with Ms. Underwood, Ms. Bunnell had a
brief mesting with the Superintendent on October 31, 2014. At the guidance of Chery)
Alligood, former CAO, Ms. Bummell met with Mr. Gent to advoonte for herself,
requesting an equity review for bar position. Ms. Bunnell wanfed hier poaition to be
upgraded to executive scerctary, which was what the position was befors, Ma, Bunnell
said that she has been there two years. My, Bunnell also hadn’t received her performance
eﬂhmﬁmyetmdaucfﬂnﬂoudmmﬁuahoadygotth:ﬁsaﬂsigwdﬁnm Ms,
Underwood told Ms, Bunnel] that Mr. Gent lad not had time to do her evaluatian, When
Ma Bumnell asked Mr. Gent about her cvaluation, he said there was no resson to be
soncemed,

Mr. Gent then asiked Ms. Bonrell how things were going with Ms. Underwood, He wid
Ms. Bunnell, T kaow more than you think. I hear things out there.” Ma, Bunuel! said
ginco Mr, Gent was asking har, she made the call {o be honest. She told Mr, Gent that the
pexcoption was that the office was not approacheble. She noted thst Ms. Underwood i3
very controlling. She alao said that Ms, Underwood has offanded senior staff and she
gave an example of something that ocourred with Chief Teon the day before. Ma,
Bunnall 3aid that she realized at thet point she wes either shooting berself in the foot or
confirming Mr. Gent's concerns. Ms. Bunnell asid that Ms, Underwood made a
comment to har accusing Arlens Condon of being a “wet dishrag.™ Ms. Bunnell gave My,
Gent exampdos of the “goings on,” She fold him that Ms. Underwood goes behind her and

S
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changes her work, According to Ms, Bumnell, Mr. Gent was agreeable and receptive to
reviswing her position.

Ms, Bunnal] also asked Mr. Gent if he would approve her geiting certified s & notary;
Ms.Unduwmdhaddaﬁedﬁuﬁng&eydon’tmedmﬁwonebmmaMMy
bave five, Ms. Bunnell felt that i was a good conversstion; she felt Mr. Gent was
“prescut” and he heard. M. Gont's lagt words were, “Lot’s wait before I approve the
notary; I don't want to creato 8 peoblem between you and Diaue. I don‘t want her to
think you weat behind her back, When we &it down one-on-one, that will be a good time
to ook at the notary and your position.” Mr. Gent told her to give him 2 couple of weeks
and he would act,

In cloging, Ms. Bunnell said that her coacern is what this move hes done to her reputation
and 'what stigme is it to be removed from the Supacntendent’s office. She sald that she
Was given no reasocablo explanation. Ms. Bunnsil stated that she was contacting me to
report the incident; she wasn’t suro beyond that whether she wanted to/should file 8
somplaint,

Subsequently, on November 19, 2014, Ma. Bunnell sent an o-mail to me as "“confirmation
of our phone conversation on Monday, November 17, 2014 at 2:04pmn.” In the e-mafl,
Ms. Bunnell reiterated the mcident with Ms. Underwood stating that it leR her “stunned,
offended and humilinted.” She noted thut on Novernber 10, 2014, she was “not affoeded
a3 ppporturity to convey nty detailed concems about the incident in a timely manner®
After communicating that she bad beon subjected to “a disterbing racial shur and that the
effender had expressed o remorse, empathy, nor offred a sincars spology,” Ms. Gery
mdvised if she felt strougly coough, she could fils & compleint with the Equal
Employment Opportunity Office. Ms. Dunnell wrote fhat she was informed that the
problems in the office wars not assoclated to her. According to Ma. Bunnell’s secount,
Ms. Gero told her she would not be placed in 9920,

In her e-mail, Ms. Bunnefl wrote that she recently becama asvare thet all secretacial staft
in the Superintendent’s Suite except herself had received, revicwed and sigued their
pecfonndinoe evaluations, When she asked Ms. Underwood shout her evaluation, Ma,
Underwood said that it should be of no concam; the Superintendent was taking a slightly
different approach. Ms. Bunnoll wrote that “Ms. Underwood hes boen ono of my
colleagues and teays membars, in support of the Superintendent and his office, on 'whom I
have relied, based on our collective duties. Likewlss, she has relied oa my work product
and interpersomai skills in an effort to improvo the communication between the
Superintendent's office and the vardous Distdct departmients snd divisions. Our
relationship has been collogial and professional *

Ms. Bunnell wrote that she believed “the Chief of HR has acted in good falth in
coraplying with the directives of the Supsfintendent® and that she is aware that “it is at
the discretion of the Superistendent to make sach decislons.” In closing, Ms, Bunnell
noted her concern that the wse of the racial stur and the associated atmosphere of hostility
be promptly and thoroughly eddressed, She also noted the comcem that she not be
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“retalisted against for providing honest and candid responses to the Superintendent with
regard to the person who hes since stunned and humilisted me with the wse of an
unaccaptable racial shar, and did so without empathy, remorse or apology wikn made
aware of the issne.”

1 apoke with Ms, Buunell again on Deoember 2, 2014, to Slarify some of her conperns. In
that conversation, Ma. Bunnell wondered if the Superintendent was sven awars of the
incident and stated that she couldn’t believe the Superintendent would allow unethical
conduct without recourge, She stated that she fult it is within Ms, Underwood's purvies
to have her moved and she didn't believe the Superintendent knew about the incident.
She opined they after Ms. Bunnell confronged Ms. Underwood, Ma. Underwood went to
the Superintendent and told him things wese contentious between them. Ms. Bunnell
clarified that the retaliation she reftrred to wan two-fold, Le. that Ms. Underwood created
& combative and defensive environment, and that Ms, Underswood has the suthority to
recommend that she be moved,

M. Bunneif noted that she had & conversation with Carol Bass in which Ms. Bass stated
that the Superintendent thinks highly of her and that he is aware of more than psople
ealize. When Ms, Bunmell Ister told Ma. Bass that she saw what she meant, Ms, Bags
asked her if Mr, Gent had made her an offer. Ms, Bunnell said that Ms. Alligood also
told ber that “Mr, Cent thinks highly of you.” Ms. Bunnell axplained thal she wean’t sare
it she should text Ma. Goro about the incident on not; she spake with her husbad and
waited & couple of days, but thought if she didn’t report it, it never happened. At the end
of the conversation, Ms. Bunnell stated that she dossn’t remotely plan to take on the
Superintendent, which she agreed to put in writing,

1 spoko with Ms. Bunoel] agein on December 4, 2014, to request a statement clarifying
her compiaiwt, and again on Decomber 5, 2014, afier getting her clerification. In that
coaversation, Ms Bunnell noted that zhe reccived no discussion, no explanation and no
due process prior {0 being removed from her position. She was stripped of access to
programs, platorms and PeopleSoft. Ms. Bumnzll stated that she believed Ms.
Underwood was the catalyst for her being moved; that Ms. Underwood suggesicd fo the
Superintendent that she needed Ms. Bunnel! out. Ms. Bunnell said that she was aot
comfortabie saying she wanted an investigation againgt the Superintendent; she expressed
that somseone elsz nveded to make the determinetion If it wes worthy of further action.
In that conversation, Ms, Bunnell also noted that Ms. Underwood blind copied her on an
e-mail fo Budget requeating that M, Proctor bz moved to Ms, Bummell’s position, but that

she keep her execotive secretary salary.

On Deocmber 8, 2014, 1 received an o-madi from Ma, Bunnel explaining why she did not
apply for the execntive secretary position vacated by Ms, Proctor, In her c-mail, Ms,
Burinell wrots that she mude & conacious decisian not to apply to the vacancy becaose she
was involuntarily remaved from hat position and the vacancy is in the ssme office she

perceives to be a hostilo work cavironment,
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X met with Fricda Proctor on Discember 8, 2014, M. Proctor has been the executive

socretery to the Chisf Academic Officer (CAO) for three years, working with Janis

Andrews, Cheryl Alligood, and recently Keith Oswald, When Ms, Procter was hired to

the posttion, Nancy Villarreai was the essistant to the superintendent; My, Villarreal is

noW the executive secvotary for the Chiof Informantion Officer (C10), Decpak Agarwal,

yammmmmummemmﬁmmuhdmmm
urmedi.

Ms, Prixtor said that Ms, Underwood and Ms, Buonell were always cutting up and being
silly. Ma. Proctar suld that she oxonot remensber what they were tafking about on the day
of the incident, but then Ms, Undarwood said that whan her daughter was young, she
liked Hashy clothes and *glitz.” Ms. Underwood said that she and her husband called
thair devghter “our littls spic,” Ms. Proctor said that Ms. Underwood added thit her
‘busband is Hispanic (Ms. Proctor couldn't remember the nationality). Ms, Proctor sxid
that her responss was, “I haven’t heard that in & long time™ According to Ms. Procdor,
Ms. Bumell didn"t respond, but Ms, Proctor oould toll she was taken absck by what Ms,
UInderwood said. Ma. Bunnell subsequently told Ms, Proctor she was offended and Ms,
Froctor just listened. Ms, Provtor said thai latec Ms, Underwood told her that Ms.
Buanell camie to ber and seid she was offended, Ms. Undexwood told Ms, Proctor that
she didn't mean 1o offend Ms. Bunnall and didn't think she would be offended. Ms.
Underwood noted that she exid it about her own daughter; she kmows the ferm is
domgatory, tut she didn't call Ms. Buonell that. Ms, Underweod noted that she ssid it
sbout her own family and was surprised Ms. Bunnell was wpeet. Ms, Prootor ssid that
she never heard Ms, Underwood say enything previousty thet was inapreopeiate.

Ms. Proctor desoribed Ms. Bunaall and Ms. Underwood as “best work friends.” She
aoted that Ms. Underwood lves in Ft, Landerdale and does not see work people outside
of work, Ma. Proctor sald fhnt things changed with them betanss Ms, Bunzell alwmys
wanfed 10 be in an execulive scoretary position and she wes constantly voiting that
desire. Ma, Proctor spoke with Ms, Bunneil many hour to rensind her that the chalr she
is siting in is a support position to My, Underwood, Ms, Proctor encouraged Ms.
Bunnell to wait beeauso five excoutive secretary positions will be open, However, Ms,
Bunnell wanted her position to be reclassified and she wanted mave money. Ms. Proctor
said that Ma. Bunnell asked Ms. Underwood o go to Mr. Gent fo get mare money for
her. Ma. Proctor said that she knew Ms. Underwood did ask Mr. Gent s couple of times,

Ms. Procior said that Ms. Bumnell wniced that she felt Ms Underwood was
miczomanaging. Ms, Proctor said that during the last month thelr frisndship seemed to be
deteriorating and they weren’t clickiog, They were nover shouting or arguing, but they
just didn's agree. One day Ms, Proctor told Ms, Bunnell thet she needed t0 realize her
seat or £o to a new job, Ms. Bimnell and Ms. Underwood hecame more disgruntled and
they had a lot of discussions about feslings, 1o, Ms. Bunnell folt disrespected and Ma.
Underwood felt vadermined, Ms. Progtor said that Ma, Buonell was inquisitive and bad
to know everything although, it was not her placs.
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Ms. Procior said that she can’t remamber what day it was, but Ms, Bunnell confronied
Ms. Underwood. Ms. Proctor said that she walked in and walked right back ont.
According to Ms. Proctor, somebady overhoard their canversation and weat to Mr, Gent.
Someons told Mr. Gent they heard the two of them having a disegreement, Mr. Gent
ealled Ms. Underwood in but Ms. Proctor said she doesn’t know what happened, A
couple of days after that, M. Buonell was moved. Mg, Proctor said that she was ot
there when Ms. Bunnell was moved out, but she Jmew that aficrnoon thet Ms, Bunneil
wonld not be thore the next dy. Ms. Gero called and ssked Ms, Proctor when she would
be leaving. Ms. Proctor seid she planned to work late and Ms, Gero told her she nseded
to go at her soheduled time. M, Proctor said it was vary tense in the offics, but It hed
been fense for 2 month. Ms, Frostor noted that Ms, Bunnell wanted more monney, the
posdtion, and not to have Ms, Underwood tell her what 1o do. The next day, theze was no
discussion of what happened. Ms. Proctor said that when HR moves someone out, it is
not for a good reason. Ms. Proctor said thet she thinks My, Bunncll was moved because
of the working conditions/relationship and not becsuse of incident. Ms, Proctor noted
Mz, Bunnell worked directly for Ms, Underwood,

Ms. Proctor said thet she doesn’t ktow if Ms. Bunnell had a conversation with Me, Gent
regavding her position and pey. Ms, Prootor noted that when Ms. Underwood was out,
Ms. Bunnell did Ms. Underwood's job., Ma. Proctor said that she (racently) moved to
Mz, Bunnell's position after she had a convenation with Mr, Gent. My, Oswaid came to
the position of CAO in Dofober. Becanse Ms, Proctor is retiring soom, she sapgested that
she move to Ms. Bunnell’s position so Mr. Oswald could hire a new seeretary while Ma,
Proctor was still there to train the pesson. Ms. Proctor said that she did not have a
problem working with Mr. Oswald and she did not think jt was too much werk.

I spoke with Carol Bass on Desember 8, 2014, Ms. Basy is tha Board clerk; she hag been
in the position for about @ year and a half. Ms, Bures said sbe wag in the Board office
before, then got excessed and went 1o Legal for two years, Ms. Bass said that she is a
direct report to the Superintandent and she and his sscretaries arc all part of the team.
My, Bass snid that Ms. Busmell did the billing for food for the Board at Board meetings.
Ms, Bass noted that they also have a “Sunshine Group® in the sulte; administrators and
secretaries put money in = pot for hirthdays, etc. Ms. Bass said that Ms. Buznel} also
helped get things signed by the Soperintendent, Ms, Bass s2id thet Ms, Bunnell started
confiding in her, she thinks that was when she wes going to have an executive sccretary
pogition gvailsble and Ms, Bummell was interested. However, Ma, Bumnell was not
sveilable when they did the interviewing and the position was filled.

s, Baxs suid that she knew there was friction between Ms Bunnell and Ms. Underwood.
They both made undethanded comments to Ms. Bass, complaining shont each other. Ms,
Underwood once said, “Things have ohanged; she thinks sha's {n charge® With respoct
tw the ipcldent, M3, Bass first noted thet a couple of times prior to the incident, ghe falt
that Ms. Bunnell wes overreacting to situations. With the recent incident, Ms. Bunnell
s8id something like, “Oh, my gosh. You won't belisve what happened. 1 can't speak.®
Ms. Bass thought it sterted with how someons dressed, then Ms. Underwood tatked about
how her daughter dressed in bright clothes and they called their daughter “litile spic.”
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Ma, Bags folt that Ms. Busnell inferpreied Ms. Underwood's comment as suggesting thet
Hispanic women are gaudy and tacky. She said that she told Ms. Bunneil that she agreed
it wasn't cool. Ma, Buanell statcd thet she thought she should go to the Superintendent
and Ms. Bass satd that she didn’t think she should. Ms, Bass told Ms, Bonnell she didn'i
think the Superintendent wanted to hoar things like that batween tie two of them, Ms,
Bass asked if Ms. Bunnel! told Ms. Underwood that the comment offended har, She had
not. Ms. Bass suggested maybe Ma, Bunnall could talk to Sandi Gero bafore she weni to
the Superintendent, At one point, Ms, Bass had said to Ms. Hunnell, “Plezse say there
was 10 one there when the confremtation occurred.”

Ms. Bass suid that Ms. Bunnell talked to Ms. Underwood. According to Ms. Bunasll,
when she confronted Ms, Underwood, Mz, Undersood made light of it snd noted that.she
used to bs married to & Hispanic. Ms, Bass again suggested Mg, Buznell talk with Ma.
CGero, Ms. Buss said that Ms, Bunnel) 4 looking for something but she is not sure what
she is after. According to Ms, Bass, Ms. Bunnell felt tha! she was making & relalonship
with the Supcrintendent, Ms. Bass said that she doesn't recall when, but sometime after
the Sunshine Chub incident and the incident with Ms. Underwood, Ms, Bumell came to
her and sxid, “I just had the most amazing conversation with the Superintexdent. 1t was
shout Diane and very personal 5o I don’t think I should share it with you™ Ms. Bass got
the impression that Ms, Bunnell thought the Superintendent wes starting to ses things her
way, that he heard things that went on between them,

M. Bass said that Ms, Underwood has & different kind of personality; she doesn’t gat it
that sometimes she is crass and tacky. Ms. Baey said that ehont & month or month and a
half ago, there wes an issue with the Sunshine Club. Arlens Condon and Ms. Bass were
“running” the club, Ms. Condon was out because her husband had heen in the hospital
and Ms. Bumell cams to Ms, Bass to suggest that Sunshine Club do something for Ms.
Condon, Ms. Bass egreed that was & good idea and Ms, Bunnall agked if she conld ha in
charge. Ms. Bess told Ms. Bunnell she conld handle getting the gifts cards to deliver to
Ms. Condon. According to Ms. Basy, Me. Bunnell took it as putting her in charge of the
money for Sanshine Club. Ms. Underwond then senf » note to Ma, Bass that “Jackic
Bunnell thinks she’s in charpe of the Sunshine Chib. Is that what you intended? Ms,
Bass said thet she then handed the Sunshine Club operations over to Ms. Underwood and
Mz. Bungpell,

Mis. Bess said that somebody in her area bad a birthday and Ms. Bumnell came to the little
celabsstion, One of Ms. Bass’ employeos ssid, “We love our area; Coral is 5o njos.” Ms,
Buanell responded, “Not like in my area.” Ms. Bass said that sho wes hoping to lead Ms,
Bonnell in 2 less confrontational menner. She falt the first thing Ms. Bunnell should do is
tell the person she was offended. She told Ms. Bunnell not to go to the Superintendent:
he doasm’s want to hear bickering stuff Ms, Bass said that she felt Ms. Bumell was
overdrmatizing the incident, When Mz, Bunncll told Ms. Bass it didn't go weli, Ms,
Bumnell said that Ma. Underwood responded, “You've offended me.” A day or two after
the incident {she thought the confrontation was Thursday or Priday), Mz, Bunnell was
maved out.
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Ms. Beass said that Ms, Binnell told her that Ms, Underwood didn’t liks her going to
lunch with others in the building, Ms. Bass iold Ms. Bunnell about her move out of the
Board office four years ago, when there was a new Board, M, Bass got cut from the
deparimant and she endod up in Legal; it took her a year just to get the jargon. Ms. Bass
said she did not want to be in Legal; however, she ended up learning so much there that
has helped her in the Board affice, '

Ms Bgss siated thet Ms, Underwood is exiremely talented. She doesn’t think M,
Underwood is intentionaily mean, but Ms, Bass said that Ms, Underwood doesn't have
the skills to see. Ms, Bass said that she thinks Ms, Bunnell mado & bigger deal of the
incident than it was, Ms, Bass noted that she thinks the stoey told by Ma. Underwood
was not appropriate, but she feels that Ms. Bunnell could bave nipped it in the bud if she
had just addressed it immediataly. Ms. Bass said that svound the same time, Ms, Burngli
tame to her tv vent and M. Bass shared her own observation that Ms. Burnall was doing
fine with Mr. Gent, which Ms, Bass said she got from watching Mr. Gent’s veactions to
Ma. Bunnell. Mz. Bass told Ms. Burnell that Mr. Gent respects her and be is aware of
what she does, However, {n the interviow, Ms. Bass stated that Mr. Gent would not be
happy with any negativity. Ms. Bass noted that My, Bonnell wanted her current posttion
upgrwded to exeentive scoretary. (Ms. Bass subsequently provided soreen shots of the
text messages exchanged between her and Mz Bunnell about the incident and the

subsequent confrontation.)

I spoke with Mr. Gent on December 9, 2014, M. Gent explained that he had requestad
that Ms. Underwood come to work for him; he knew of her hecauss she worked for the
CIO. Ms Underwood requestedirecommended Ms. Bonnmell, Mr. Oent said that
everything was fine with them. At one point, after M, Bumnell started working in the
office, Mr. Gent had heard that Ma. Bunnell had issues et Safe Schools, but be went on
what Ms. Underwood seid snd she waated Ma, Bunnell. My, Gent said within the last
few months he had been told from other higher level peopls 1o be careful with the
confidentlality of Ms. Bunnell. In response, Mr. Gent was careful to close his doer and
he was carefl with what he said out loud in the front office where they sit.

M. Gent said that be contacted Ms. Gero on Friday, November 7, 2014, requesting that
Ms. Bonnell be moved becanse he was told that Ms. Buanell and Ms. Underwood got
into it, He conld not recall who told him. Mr. Gant said that he was not in the office
when it happened. Other staff had seen gnd hoard it Ma. Undeswood and Ma, Bunnell
}ad u disagrecraent. Mr. Gent stated that he exrmot tolerate that in his office; be has zere
tolerance. He added that he has o tolerance for petty disagreements. He said that he
doosn't know what it was sbout but nothing should boil to whese it can be seen publicty,
Br. Geot said that Ms, Bumnell was the amployee moved because Ms. Underwood is his
ruiministrative assistent and she is ot & higher lovel. M. Gont said that Ms, Underwood
did vot reguest thas Ms, Bonsell b2 moved and Ms. Underwood did not bave the right or

ability to require it.

Mz. Gont enid that a week or 0 before the incidsat, Ms. Bunnell came in and requesied
that her position bo mads an exeoutive secretary. He told her that ke would Iook inta it,
They also disoussed ber performance evaluation, which he hasn't done. Ha told har he
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wonld sit down with her; he wanted to do his own evaluation, Ms. Bunnell also asked if
the could be & notary and he told hor that he dida't se¢ why not. Mr, Geut asked Ms,
Bunnell how it was going. Ms, Buxnell made mention that Ms. Underwood can be
controfling. Mr. Gont didn't ses it ag criticizing Ms, Underwood, M, Gent noted that
Ms. Underwood wants everything perfect; he had heard that from ofhers before. M.
Gent told Ms, Bunnell the conversetion would be kepi fn strict confidence, Mr, Gent said
he did not feel that Ms. Bunncll waz baing negative about Ms, Underwood. Ha told her
he would look into the tequest for hex position. A couple of days later, the Incident
happened and ho had no opportuity to speak with her sinca she was moved,

Mr. Gent said that after Ms. Buancll was moved, but he wamn’t surc what day, he was
told (by Ms. Underwood or maybe Ms, Gero). that Ms. Underwood told a joke fhat Ms,
Buuned] took offense to, Mz, Gent taid that be doesn’t know whet the joke was. He said
he does not know if Ms, Bunnell addressed the cffenaive joke with Ms, Underwood. He
saidt thet he is not sure if the offensive joke ocourred & week before or a yeur before, M.
Gent noted that when he went to Ms, Gero to G0 something, he nesded o changs, M,
Gent said it wes the first time he had heavd about suything between Ms. Bonmel] and Ms.
Underwood. Mr. Gent clarifled fhat when he told Mz, Bunnell he saw fhings, he meant
be was aware how Ms. Underwood is with regard to wanting things perfeot,

Mr. Gent said thet when the incident ocommed, he told Ms, Qero to find out whay
happened down south in case it Iy a pattern for Ms, Bunnel] that has hean ropeated. He
said that to his knowladge there has been 1o discipline; Ma, Busnell has the seme salary
and position, Mr, Gent said he “can’t have an incident heze,”

On December 10, 2014, Ms. Bunnell sent another e-mail to me in response to an e-mafl |
asnt 1o her clarifying the investigation process ax it pertains to those who roport o the
Board, With respact 1o the sllegations aguinst Ms, Undarwood, Ms. Burnell wrote thet
she was “verbally assaulted by Disne Underwood by her wse of an unscceptahle racial
alor and biased stoventyping of Hispanics, wiile in the preseuce of another colleague,
Frieda Proctor.” In that o-mail, Ms. Bonneil explained that she contacted the EEQ office
after she lost kope that Ms. Gero’s cormments and assurances ware mado in good faith,
and there were no frther commumications with Ms, Garo. Ms, Bunnell expressed
concem that Shirley Knox, who executed the Budge! iransfer for Ms, Proctor to Ms,
Buonnell’s position, was resssigned to a position in the Superintendent’s suite closar to
where Ms. Bunnell's incidont ocouved. In closing, Ms. Bunnc]l wrote that she fecls
“morc corspelled than ever to ensyre that the facts be known and the vecord set siraight to
ensurs that my reprtation and credibility not be damaged any further.”

1 spoke with Barbera Terembez om December 10, 2014. Ms. Torémbes, the
adminisirative direstor of complimnce and special projects, works direcsly for the CAO,
Keith Oswald. Ms., Terembes acknowledped that sevecal weeks age, she walked into the

i '8 offioe area to go to Mr, Oswald's office and she saw Ma. Bunnall out of
her seat at Ms. Underwood's desk. Ms, Bunneil was spesking loudly. Ms, Terembes
acknowledged that she talks loudly when she is impassioned, and she ficls that Ms.
Bunnelt does the sume, Ms, Terembes said that she did not see any bentering back and
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forth and she does not know what Ms, Bynnell was talking about. Ms, Terembes noted
that because it is the Superintendent’s office where confidentinl information is discussed,
she fries not to listen to what is being said as she goes tirough. Ms. Terembes said that
she walked in and straight to Mr. Oswald's office. She does not recall saying smything to
‘Ms. Underwood and Mg, Buanell, but she may bave. However, Ms, Terembes statad that
she would nst use the expression “eat fight;” it is not a phrase she ever uses.

Ms. Terembes smid that duys after the incident, Ms, Underwood said to her, “You know
what happened last Friday; you walked in on it¥ Mas: Terembes did not know the
gpecifles other thun what she previowsly described. She snid thet she dide't hink
anything showt it and nover said snyihing to anyone abowt i Ms. Terembes said that
both of them had the rsputation of being tough; they were called the “red pen pirls”
because they would uge red pen to corect things that pame to the Superintendent. Mg,
Terembes said that she thought they were good friends. She had no idea Ma. Bunnail kad
been moved watil « later day when she asked where Ms. Buans]} was,

I spoke with Keith Oswald on December 11, 2014, M. Oswald said that bs moved to the
CAQ office, which is part of the Superintendent’s suite, on October 20, 2014, Ho sald
that one day in November, which he thinks was s Thuraday, later in the sftemonn, Ms.
Bunnell and My, Underwood were arguing.  Mr. Oswald closed hix door. Ho said
sometting was going on because they weore Joud, bt be couldn't tell the content. Mr.
Oswald suid that was the first time he bad heard anything to that polnt although be had
proviously felt tension. He said that he didn’t know if there were other witnesses.

On the following day, which was Friday, Mr. Gent called Mr. Oswald and after
disguasing other issucs, Mr. Gent asked Mr. Cswald  general question, if he kaew there
was something going on with Ms, Boonell end Mg, Underwood, Mr, Oswald did not feel
that Mr. Gent was awsre of the incident when he asked Mr. Oswald the question. M.
Onwald told Mr, Gent the two employees were arguing and foud but that be didn't know
what is was about. He may have alsa toid Mr, Gent thet Ms, Proctor had said that she has
to get away from the two of them because they are always fighting snd they argue a lot.
M. Oswald said that he was surprised to hesr that becwase he thought they were friends,

Mr. Oswald seid thet after Ms. Bunvell was moved, when Mr, Qyovald kad a face-to-fice
vonversetion with Mr. Gent, bs told Mr. Gent that ba previoualy hed some challenges
wiﬂlMs.BmsﬂwhenhcmeinSafeschoolsmdsheassmdshewbeing
bullied. Mr. Oswald said ¢hat he had 1o part in deciding to move Ms, Bumell He
expiained that one day she wes packing up her things, e closed his door and then ghe
Wits goae,

Mr. Oswald noted that Ms. Proctor wes his secretary; however, because she was retiting,
Ms, Procior offered to go to Ms, Bumgell’s position so Mr, Oswald could werk op
succession planning by hiring someone while Ms, Prostor i3 still there to train tham, Ms.
Proctor first spake with My, Gent about the idea and Mr. Gent talked to Mr. Oswald. Mr.
Oswald aid that he has alrcady conducfed interviews and offered the job to one of the
candidates,

//
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I spoke with Sandi Gero, Chief of HR, on Llecenmber 11, 2014. Ma. Gero stated that she
could not remember Mr. Gent coming o her prior to November 7, 2014, to discusy any
issues with secreinries in his office, Ma. Gerv said that Mr. Gent called her om November
7, 2014, betwesn 4:30 pap. and 5:00 pom. (She remembered becsuss she was on leave
that day,) Me. Gent told ber, “T need to maove Jackie.” Ms. Gero told Mr. Geut she was
ont of state and could not do anything vatil the following Monday, M. Gent said that he
had lots of complaints, concems abow the ofice and neaded o move Jackie. Ma Gero
said that shs would gat back with Mr. Gent on Monday. Ms, Géro said that Mr. Gent
may have said something that day about looking tate Ms, Bunncll’s kistory, Ms. Garo
said that she knows Ms. Bunncll had prior issnes.

s, Gero safd thsi on Sunday, November 9, 2014, st 7:11 pam, she got & text from Ma.
Bunnell. The text read, “T think I will have 1 share a very contentiouy situstion in the
offics. Ii's of a meial neture.” Ms. Garo was travelling end did not respond to the text
that zight. Ms. Gero then got anothee fext from Ms. Bunnell on Monday, ot 7:37 am.
that stated, “Get my text last night?" At 8:40 am. that morning, Ms, Gere spoke with
Mr, Gent. Mr. Gent mauested thet Ms, Gero move Ma, Bunnall thit day of the end of the
dsy. In that canversation, Mr. Gent reluted to Ms, Gero that he bad spoleen with Ma,
Underwood thet morning and Ms, Underwood told My, Gent that she had related a story
of het deughter drossing up and her hushand cailing her “my littls spic.” M. Gent seid
he wasn’t placing blame, but he can’t have issues with his secratades. They discuased
the poasibility of swapping Ms, Bumnel] with an employes in Program Management,

Ms, Gero responded to Ms, Bunnc!! vis tex: ot 8:45 an. that Monday to say the she got

‘back late e might before. Ma, Graro maked in the taxt if Ma, Bunnsll could meet at 4:30

p8 Whea Ms. Bannell did not come to Ms. Gero®s office as requested via text, Ms.
Gero informed Ms. Bunnefl she would come to hor. ‘When Mg, Gero met with Ms.
Bunnell, Ma, Oeto infommod Ms. Bunnell tht she would be doing an sdministeative
temnifer. According to Ms. Gero, Ma. Butwoell®s fitst comment was, *I never should have
met with Wayne lagt week, should 17" Ms. Gero advised that ghe didn't know anything
about thet. According to Ms, Gero, M3, Bunnell kept saying “hostile work environment®
but she nover said snything aboot @ disturbing racial shw. Jn response to her hostile work
mviroamen! comments, Ms. Gero stated, “We bave Denesn - share that with hac.* My,
Gero told Ms. Bunnell to call Ms. Wellings if she had concerns. Ma, Gare told M.
Bunnel! that she would he dolng an adminigirstive tranafer and she would take ome of
her, Ms, Gero seid that she had sbsolutely no conversation with Ms, Bunnell about 9920

Agcording t¢ Ms. Gero, on Tuesday when she spoke with Ms. Bunnell, Ms. Bunnel!
asked if it would be an adminjstrative transfer when Ms. Gero found a place for her. M.
Bunnell also asked about 9920, which Ms. Gero thought was odd. Ms. Gero said that
Ms. Bunoell was assigned home with pay that Toesdxy, sad than also on Wednesday and
Thursdey (Ms. Bunnell had already put in o requost for & day on Friday) while Ms. Gero
locked for @ position, Ms. Gero said that in the conversation on Tuesday, Ms. Bunnsif
told Ms. Gero that Ms, Underwood used & racial slor, Ms. Bunnel} added that she folt the
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move bad an appearenca of retalistion beosuse on the previovs Friday shs told Ms,
Underwood she was offended by the comment, Ms. Bunnell also told Ms, Gero that she
had a conversation with Mr. Gent prior to the incident and he seemed very present and
vary recepiive, Ms. Bunoell tald Ms, Gern that she gave Mr. Gept her opinion snd he
56id that be wes “very aware of more than you know.™ In the interview, Ms. Gero took
Ma, Bunnell's comment about retalistion es retaiiation flom Ms. Underwood, Ms. Gero
said that she did no! fecl that the allegation/incident Ma, Bunnell had with Ma.
Underwood was related to M. Gent's request to move her.

Ms. Gero szid that she nover told Ms. Bunnel] the compleints were not about her. She
told Ms, Bunnel! the complaints wore sbout customer service and fendliness and that

Mr. Geat was not laying blame. In the interview, Ms. Gero cxplained thet the initial plan’

was to flip flop Ms. Bunnell with another employes, o0 there was 1o need to put her in
5920. Ms. Bunnell brought vp 9920. Ms. Gero clerified that &t wonld be s
sdministrative transfe, On Thwrsduy, Ms. Gero and Ms, Bunnell exchanged toxts, Ms.
Gero was st the courthovse and told Ms. Burnel! they wonld connect on Fiiday. On
Friday, Ms, Gero informed Ms. Buanall that she would be assigned to work with Dr.
Janis Andrevs at Coral Reef, which ig zight by her homss. According to Ms. Gero, Mg,
Bunnell was thrilled. Ms, Gero explained to me that the inknded swep didn't occur
because the position was in Riviern Beach and Mz, Gent did not want to assign Ma,
Bunnell there, Therefore, betanse the assignment with Ms, Andrews was not an existing
position, Ms. Buancll was assigued to 9920 on November 17, 2014. On that day, Ms,
Bonne]) sent 4 text to Ms. Gere asking for her equipment and supplics. Ms. Gero sald she
world eheok on that, ‘When they spoke, M. Bunnell asked Ms, Gero if she wis ereating
a position for hee in Laadership Development (with Ms. Andrews).

On November 20, 2014, Ms. Buanell planned {0 coms to the Disttict office to get har
chalr. Ms. Gero informed her that the chair could be delivered, Ms, Bunnell responded
that Dr. Andrews was in itaining &t the District office aad Ms. Bunnell needed to bring
some things to her, 30 Ms. Gero said okay. Ms, Geto said she subssquently found out
that Ms, Butinell had never spoken to Dr. Andrews,

Mz, Gero explained that Frieda Proctor’s move was sometime between Noveraber 17 md
November 21, Sie sald she heard fom Barbaca Torembes, Keith Oswald, Mayra
Staiford or Diane Underwood thet they wers going to be able to do sussession plenning,
meaning thai Ms. Proctor would go to Ms, Bumnell’s old position so that Mr. Qswald
could hire someone and M. Proctor would be there %o train the new person. Because of
the concern raised by Ms, Bunnei] regarding Shirley Knex (in her Decembar 16 e-mail),
Ms. Gero clarified that Ms. Knox bad requested 4 demotion o go to the position that is an
assistant to Mike Burke, Ms, Gero said that Mr. Burke hed notified her of Ms, Knox's
request on November 19, 2014.

I met with Diane Underwood on Decomber 12, 2014. Ms. Underwood first provided a
statemsnt she had prepared. I reviewed the statement before asking any questions.
Following is a summery of her statement: '
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Ms, Underwood wrote that sround fuachtime on November 7, 2014, Ms, Bunncll
spproached her and seid she was offended when Ma. Underwood told a story afler Mz,
Procior meationed the name Lolits, Ms. Underwoad wrota that sha told thern that hex ex.
husband called their daughter “Lolita Diana Lobato, my Hitle agic” beosnse she liked to
wonr Zilly, ghitery things Ms, Underwood wrots that she told Ms. Bunnall she was
sony if she offended her, that her husband called thelr daughter that as & tem of
endomment; that it wasn't directed at M. Bunnell or said to offend her and it was just
story among frisnds, Ms. Bumnell said the apology wasn't sinoere and wesn't good
enough.

In M. Underwood's siatement, she varol that in thelr canversation the diso:sod that s
times sbo had boon offended by Ms. Bunncll, but she falt the things were 20t important
enough to dwelk av, 90 she did not mension them and instead moved on. Ms. Bunneft
Wmmmmmmmmummmmmwm-ﬁmﬁ
everything like she waw not trusted. Ms. Underwood said she pretty much lois Ma,
Bunnell do hor own thing in her area because she trusts her, spprecistes hor skill sct and
Zfecls she in excellont at her job. Ms. Burmell neked if it was time for her w move oo, Ms.
Bumnell exprossed anger that Ms. Underwood took over the Sunshine Club, Whea Ms,
Underwood exprassed conocern that Ma. Bunnell was geiting too close to girls in the
office end walking foo much, Ms. Bunnell said that she had woa them over and M.
Underwood had not. Ma. Underwood expressed that she #bt My, Bonnell oversteps hex
bounds rather thee support Ms. Underwood. Ms. Bunnell said she felt

bocause sho hadn't received 4 salary incrense. My, Underwood niotod abe hed requested
#n incronse for Ma, Bunnetl n fow times and planned 10 do 50 again. In the end of the
oaversation, Ms. Underwood asked if they were going to get over this snd move forward
or make s chanpe md Ms. Bumell agreed to get over i-and move forward. Ms.
Underwood reminded Ms. Bunnell of the sight executive socretary position: that would

Ms, Underwood wrote that Ms. Proctor, Ms, Terembes and maybe Mr. Oswaid came in
during the conversation with My, Bunnell asd Ms, Underwood fekt that they could tell
My, Bunncll was angry by her tone and vehmae of her voice. Ms. Underwood spoke with
her husband over the weekend and decided 1o taik to Mr. Gent ebout the incident on
Monday, however, Mr. Gert called ber in on Mondny maming and asked her if
something happened on Priday, Ms, Underwood explained the incident to Mr. Gent and
hmﬁmmmthmmuuawmmmamm%

. He told
Undmodﬂiuth&.w“uﬂpmbﬂyhembyhmddhm, Ms,
Underwood aaked i he was surs he wanied 1o do that; she suggesied thet Ms. Bunncll
tould be dengerots 1o tham and the office.

In addition to the account of the incident and subsequent events, Mz Underwood
included in her statement that she has been Ms. Bunnell’s advocate for the past five
years, recommanding her for positions that resulied in an overall salery incresse of
$23,687. She noted that after about 2 year in the Superintendent’s office, Ms. Bunagj!
bagan to eay and act 4s if she was better then all of the executive secretaries, She talked
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about wark incessantly, gave her opinions, and asked questions sbout things she didn’t
need to know. Ms, Bunnell wanted to control things at her desk and didn't want to take
direction, There were times when Ms, Bunnell sent straight to the Superntendent, In
bet ptafcment, Ms. Underwood opined that Ms. Bunnell bullies people and also that
retalistion iz likely.

In the intarview, Ms. Underwood explained that she came to the position (from IT) when
Mz, Gent called in August of 2012 and asked hex if she wanted to come aud work for
him. Ms. Underwood said she was shooked st first and not sute about it: she waid it took
& month for tham to work it out. She let Mr, Gent know she was going to retire in four
years and she gave him additiomal ressons not to wart her, .. she has Centrsl Florida
property and takes off to go there one weekend a month, and she Hves in Ft, Lawderdale
and rides the truin so she could not work overtime exczpt on the train or ot hame. Ms.
Underwood also said they went back and forth régarding seiary,

With respset to Ms. Bunnell coming to the office, Ms. Underwood cxplained that Ms.
Bunnefl also worked in IT before she omme to the Superintendent’s office. Ms, Bunnel!
wits hired fo IT by Hermando Celeda (Direvtor, Infrastrocture and Systemis Suppart), bat
be left. Although Larry Pedgett (General Manager, IT Solitions) was not the director
over Ms. Bunnell's depariment, ke helped Ms. Bonnell; however, Ms. Bunnell folt that
ghe bad 10 place to belong. When M. Underwood went to the Superintendent®s office,
ghe folt it was a dissster and told Me. Gent she aceded a right hand. She asked if she
conld choose and Mr. Gent said yes. Ms, Underwood asked Ms, Bunnell if she was
interested in coming to tha Superintendent’s office and Ms, Bunngl] came to the office 2
week later. Ms, Underwood said that in the begianing it worked grest. Ms, Underwond
knew she could give things to Ms. Bunnell and they would get dove. Ms. Underwood
knew Ms. Bunnell's skills from Safe Schools, which is where Ma. Underwood Srst
supervised Ms, Bunnell, Ms, Underwood 2sid that was why sha had recommended Ms,
Bunnell for the job in IT. Ms. Underwood said that she didn't work with Ms. Bupmell in
IT; however, when Margaret Tygrest retired from YT and Ms. Burnell took over payroll,
Ms. Underwood did “supervise” that part of what Ms. Bunnell did. Ms. Underwood seid
that she know Ms. Bunnel! could work without supervision.

Ms. Underwood said thet the first year worked great, alttough she noted that Mz, Bunnefl
talleed sbout getting more money all along. Afier the first year, Ms. Bunnell got »
different attitude. According to Ms, Underwood, Ms. Bunnell beoame fitll of horself and
thought she was better then evetyone. Ms. Bunnell felt she could do the job better than
the “dinosaur” oxecutive secietaries. Ms, Bunnell tiked to people zecretly, in the
hellway and workroom; she alweys wanted to know what was going on. Frieda Prootor
rerainded Ms. Burnell that her seat was aot a position to know those things, When Ms,
Prootor told her that, Ms. Buansll got upset and turoed her back to them for # couple of
days. Ms. Underwood said that she considered Ms. Buanell a fend 5o she didu’t come
out and address those issues; she “tiptoed around.” Ms, Underwood said that she knows
Ms, Bunnell obsesses over things. Ms, Underwood seid thet she and Ma. Proctor stopped
talking out loud so much becanse they felt Ms. Bunnell was telling people things. Ms,
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Underwood said that she had no proof of it, but all Ms. Bunnel! did was ask questions
about things,

Ms. Underwond said that the incldent in which she tuiked about ber deughis: was either
carlier in the weak or the week before Ms. Bunnoll spoke with her abouf it Ma.
Underwood asid that she does not think & happeoed the duy before; she sid 3 was
‘possidle, tat it scomed carlier in the week, Ms, Underwood remembered that she was out
Thursday and Friday of the week bafiws, Ms. Underwood said she has no idea what time
af day it was when she told the story ebant her daughter. She toean’t think anyone was
there bul the thres of thems {Ms. Prootor being the third person), Ms. Underwood ssid
ihat My, Bormell and Ms. Proctor lnughed/chuckied and that was it. Ms. Underwood said
that Ms. Proctor never anid anything to her after the convermetion regarding her daughter,

Ma. Underwood sald thet it didn’t occur to her that the conversation would offend Ms,
Bunnell since it omsn’t about ber or direeted to hor. Mg, Undsrwrood said that she knows
Ms. Bunnell in Hispanic; Ms, Bunnell had previously told Ms. Underwood she was
bullied as a child and she tald My, Underwood some of the nemes she was called, Ms.
Underwoad noted that Ms, Bunnell would do impersonations; Ms, Underwood said that
Ms, Bunnall can talk like anybody. Ma. Underwood ssid she has told Ms. Bunnell she is
in the wrong job and that she necds fo be on stsge, According to Ms. Underwood, Ms,
Bunnell could do different ethnicities. Ms, Underwood said deat Ms. Bumnall would
make fim of und imitats paople on the phone, i.c. after hanging up the phona, she would
give an answer in their ‘dialect.” Ms. Underwood ssid she laughed becauss Ms. Burinell
was so good at it, Ms. Underwood said that she dossn't remember tension from the
conversation about her daughiter; however, thers had been tension for about s yorr, Ms.
Underwood seid they had been talking and joking that day so she doesn’t think there was
tension,

Ms. Underwnod said that on Moverber 7, 2014, she hanl 3 dentist gppointment In the
moming. After she came in, Ms. Proctor was & lunch and Ms, Underwood ate lunch at
her desk. Ms. Bunnell walked straight t0 My, Underwood’s desk. Ms, Bunnell started
with, “I fust want to tell you (Ms. Underwood sdded sn eside that it’s not good when Ms,
Bunnall uses that phrase) I was offended by yowr conversation the ather day sbout your
daughter.” Ms. Bonnell spoke in & very forceful, strong-arm way {her derogatory voice);
sho was intimidating. Ms. Underwood said she was sony and Ms. Bummcll told her that
was 1ot good enongh; it wan “like » toenage daughter saying sorry.” Ms, Underwood
W“Immy. It wes not intended to offend you; it was fgt A story among
eogs,™

Ms. Underwood noted thet M, Gent was not there whep they hed the conversation. Mr.
Gent had a doctor appointment in the moming and then lunch with 2 Board member, Ma,
Underwood said that Ms. Proctor walked in end right back out: Ms. Underwood said she
doesn't know why Ma. Proctor left. Barbare Terembes walked in znd they took care of
whatever she peeded. Keith Oswald walked in, stopped and looked, and shut the door,
Mas. Underwood said that Ms, Terembes did nof say anything snd Mx, Osweld hed no
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conversation with them. Aftor the discussion, it was very cool. Ms. Bunnell did not say
much,

Ma, Underwood said that she didn't report the incident to Mr. Gent. Ms, Underwood
aoted that she leaves before Ms, Bunnell, Ms, Underwood stuted that Mr. Gant doesn’t
like to “got in the weeds.” Ms. Underwood said that she thought she should ta¥k with Mr.
Gent about tha incident, but she planned to wait and falk to him on Monday, Ms.
Underweod sald that she wes not going to suggest that Ms, Batmell should be moved.
Me, GontctﬂeﬂMs.Unduwondtohinofﬂeeﬁmﬁmngdqymomm. Ms,
Underwood explained that she gets in the office 4t 8:00 a.m. and Mk, Gent had a Veterans
Day speech 10 give at 9,00 am, Mr. Gent asked Ma. Underwood, "Did somicihing
happen betwean you end Jeckie on Friduy?" Ms. Underwood expiained thet she told o
stary and Ms. Bunnell wis offended. Ms. Underwood told Mr. Gend the recla! comment
and that Ms. Bunnell spproached her because she was affended. Mr. Gent asked if the

corument was directed st Ms. Buonell and Ms. Underwood told him "m0 Ms.
uw-ﬂnumm Gent knew it was hested. Mr. Gent said that ho
tisd heand some thiogs, i.o. that Ms. Bunnell bas been talidng sround the building shot
the affice being dysfuactional. g to Ms. Underwood, Mr. Gent had never said

before. Mr. Gent told Ms. that Ms. Bunnell would most lkaly b
moved by the end of the day. mwmm Gutlfhmﬁnhw
ta do thet, Mr. Gent sald thet he was sure; “we can't heve the na up here.! ' Ms,
Underwood told Mr, Gent thal Ms. Bunnell would think Ms, Underwood had her moved
because of what happened on Friday, Mr. Gent told M. Underwood riot io worry ahout
it; he would take care of #t. Ms. Underwood wld Mr. Gent, “She’s damperous,” Mg,
Underwood explained in the inferview that Ms. Burmell can acheme; she is elenticss
when she thinks she's been wronged and she will go down fighting.

Ms, Underwood said that sho avtsd normal when Ms. Buanell came in that day, grecting
her ke norinal and meking small talk. Everything was normal and Ms. Bunnell acted as
if she was fine. Ms. Underwood sald thet she may have had a conversation with Ms.
Proctor thet Ms. Bunnell was offendsd, but she doesn’t remember. Ms, Underwood said
that she Ioft at hor normel time, which iz 4:30 pan., and Ms. Bunnell wag still there,
Binoe then, Ms, Underwood has bed na conversation wiflh Ms, Bumell; everything goes
through Ms, Gero.

Ms. Underwood sald that Ms. Bwmell’s position was not posted. Ms, Underwood said
thiat she was not involved in the decision of Ms. Proctor gaing to Ms. Bunnell’s position,
Ms. Underwood explained that Ms. Proctor is refiving in July and Ms. Proctor spoke with
M. Gent to give him an ides for wodkings for the office. Ms. Proctor hiad sugpested thet
she go to Me. Bunnell's position so they could advertise for the executive secrotary for
Mr. Qswald and Ms, Procior could help train the person selecied. Ms. Underwood
acknowledged thet shie seat an e-mail to Shirtey Knox regarding the move; howsver, she
said that she can’t helieve it if she gent & blind copy to Ma. Bunnell. (At that point M.
Underwood wout fo her computer and retsieved the document, which showed thet she
sent a blind copy t0 Ms, Bunncli as well as SBandi Gero,) Ms. Underwood said thet she
had no idea why she did thet, She said she was appalled. Ms. Underwood also said that
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she had no idea why she would have sent a blind copy to Ms. Gero. Ms. Undarwood
opinad that maybe becase she was in the hebit of copying Ms. Bunnall on docoments
and the bec is right next to the ce.

With respect to evaluations, Ms. Underwood said thet none of the Board seeretaries have
recaived their evaluations, Ma. Bass gave the file o Ms. Underwood and Mr. Gent told
Ms, Underwood to give the file back to Ms. Bass untif e mat with her one-on-one, Ms,
Underwood eaid that the evaluations are all done; they just noed Mr. Gent's signature,
Ms, Underwood said that Ms Buomell wanied the District to pay for her io be s nowary.
Ms. Undarwood told Ms. Bamnell that there is only ome notary per department, Ms.
Underwood weat to Mike Burke and Sharon Swan, who szid not to do it becsuse it was

not firoally vegponsible.

Ms. Underwood said. that Ms, Bunnall would suy of Mr. Gent, “He docsn’t even kngw I
addgl” Ms, Underwood said she felt Ms. Bunnell was ready to mave on becanss she
didn't want io teke direcion. Ms. Underwood noted that there are eight executive
secrefary positions coming wp if Ms. Buanell could just wait, When asked why she
continned to support M3, Buonell and sequested Ms, Bunnell wark with her when she
said she waz a bully, M. Underwood said fhut Ms. Bunnel! did not specifically bully her,
Additionally, she noted that Ma. Bunnell's sldlls are phenomenel. Separated from her
pexsonality, Ms. Bunnell's skills ar= strong, Ms. Underwood xioted that Ms, Bunncll
tumned around prior bullying ageinst her s & child and now she bullies others, Ms.
Bunnell is relentloss with obseasing; she gever gives up. Ms. Underwood explained that
when Ms, Bunneil worked in IT, people there thought her personality was strong, When
ghe way at Tradewinds, Ms. Bunnell and the school secrstary butied heads over the time
sheet, Iu Sufe Schools, Ms. Underwocd listed soveral employees Ms, Bunnell had
problems with, and then she went to Student Infervention Services and had problems with

a couple of people theve.

1 spoke with Frieda Proctur to clarify some information on January 8, 2015, With respect
w the phone ceil that prompted the story from Ms. Underwood, Ms. Proctor said she
would not have logged the call becauss she did not teke the call. She thonglt M.
Bunnell ook tie call. Ms, Prootor seid that it wasw't long after the incident that Ms,
Bmd!mnﬁnnmm.Unmmmwm.Bmum_Mhlwﬁh
before she addressed §t. Ma. Proctor said that she walked in and walked out becauso it
was & heated conversation. She eald that she dosen't get Involved and docsn’t fisten; if it
is not with her, she docan't get lnvolved, Ms. Prostor said that they had proviously had
sonversations about foelings, but this conversation was more heated,

Ms. Proctar said that Ms. Bunnell would often impersonate ail different groups. M.
Proctor said that it was not done In a nasty way, it was funny. She ssid Ma, Buunell did
an imitation of accents but it was fin and fimny; it was not malicious of racist, When
asked if therc were other racinl discussions, M. Proctor said that she couldn®t say there
had been derogatory, ugly or nasty comments. Ms, Proctor said thet she did aot say *I
continne to be amazed,” and she did not make a comment sbout Ms. Underwood and
class, Ms, Froctor said her response wes that she hedn’t heard that term in years. Ms,
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gmrmmmmwmus.ummmnmummﬂma
so long.

I apoke with Ms. Bunncll on January 14, 2015, Becsuse she requested a face-to-face
meeiing.lmwaﬂ:herMerthtday. Whﬂedismgthealhgaﬁmmvimlym:i
by Ma. Bunnell, she presented the following new information:

Acconding to Ms. Bunnoil, in her discussion with Ms, Bass regarding the Incident with
Ms, Underwood, Ms. Bass stated to Ms, Bunnsll that Mr. Gent would want to see how
the hendled the situation (with Ms, Underwood). Ms. Bunnell wondsred from that
cormmnent if the sitvation was & test. Ms. Bunnell said that after she fold Mz, Underwood.

ghe was offended by the commeni, Ms. Underwond responded that Ms. Bunnell iy

disrespectful, that she thinka she’s “all thet,” that she didn"t have Ms, Undezwood's hack
snd that she was there to sabotage Ms, Underwood, Ms, Underwoeod's example for thess
elicgatons was that Ms. Bunnell sent things to Mr. Gent and didn't copy Ms.
Underwood. Ms, Bummell’s response was thet Ms. Underweod has access to Mr. Gant's
¢-muil (so she would sill get what Ms. Bunnoll sent to him) and that she forpot; "t was
just & missed key stroke.” Ms. Bumell expisioed that the conversation with Ms,
Underwood that day lasted 30 to 40 minutes; sho sald that anyons whe walked in could
see there was g definits conflict Ms. Bungell said that shs and Ms. Underwood also
discussed the squity review request snd Ms. Bunnsll told Ms, Underwood she needed io
Imow Mz, Undetwood was 2 proponent for Ms. Biamnall a3 she had been for herself. (Ms,
Bunnell noted that Ms. Underwood got a lotter from the Superintendent vequiring that she
kesp her salary until she refiras rogardless of where she works,) Mz, Bunnel) sald that
they aired their concems and Ms, Underwood apologized “for anything I've ever
said/done that made you feel disrespected.”

Ms, Buanel] said that they also discussad hex eveluation and Ms. Undarwood said that
she hasn’t got it because Me. Gaut keeps putting it off. Ms, Bwnnel noted that when Ms.
Underwood was out in the suvoer for two weeks and Ms. Bunnell coversd for her, M.
Bumnoll saw all of the evaluations (for Board sccretaries, Carol Bass, Ms. Underwood
and Ms, Butmell) in & file on Ms. Underwood'a desk, All of the cvaluations wess signed
by the supervisors and the employses, except for Ms, Bunaell's. M. Gant had not signed
sny. With respect to tho avaluation for her, Ms, Bunnell noted that she had dropped from
e 1toa2infive arens, Ms. Bunnell stated that she was never fonnally presented with
that evaluation.

Ms. Bunnell explained that just befowe she spoke with Mr, Gent, M. Underwood bed
taken gver the Sunshine Cinb, Ms, Bunnell said that Ms, Basz and Ms. Condon were the
soordinators of the olub and when Ms. Condon was out, Ms, Bass didn’t want to do &,
Ms. Bunigell took Me. Condon’s past (she had the bank) and when Ms. Underwood found
out, Ms. Unierwood told Ms, Bunnell she was taking it. Ms. Bunsall assened that Ms.
Underwood embarvassed berself when she went to Legel to collect back dues for
Suashine Clob from JulieArm Rico, General Comnssl, and Debra Floyd, Ms. Bunnefl
seid that Ms. Underwood didn’t like them being in the Sunshine Club and they were
behind in their contributions, which Ms. Underwood discussed in front of others in the
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Legal Departmeat. Ms. Bunnsll said after that incident, Ms. Bass told Ma. Bunnel] that
Ms. Underwood is the “Sunshine Police.” Ms. Bass aleo shared with Ms. Bunnail that
she took exception v Ms. Uadarwood trying 1o tell har how to do the Bosrd secretaries’
svahutions.

With respect 10 her meeting with the Superintendent, Ms. Bunnol] asid that she had taken
the signature faern for ber notery request and Mr. Gent was going to sign it. He then
decided he wasn't going fo sign it, saying he dida’t want fo create problems with her and
Ms. Underwood. Mr. Gent said he would do the notary form and review her position
when they met to do hor evaluation, Ms. Bunnell stated thet whes the Supetintendent
esked about things with M3, Underwood, Ms. Buanell told ki, *At the risk of sounding
selfserving, people want to desl with Jackie and aot deal with Disne” Afier giving
examples, Mr. Gent egked if the other secretaries fool the same. Ms, Bunnei! zaid that she
couldn't speak for them, but the contention was that *Ms, Underwoad thinks she is the
superintendent.” According to Ms. Buunell, Mr. Gent responded that he was not about,
that, and that he wanted a relaxed, open door policy. He added that he would think on ii
and st on it in x few wecks. Ms. Bunnell reiterated that her fecling at the time was that
Mr. Gent was supportive of her requests and interestad in what she bad to say. Mas.
Bungell stated that when Ms. Bacs later asked if My, Gent made ber an offer, Ms, Burasl]
bad the thought thet Mr. Gent was going to move Ms. Underwood ont and make her an
offer for the position,

Ms, Bunnell said that on the Monday after she confionisd Ms, Underwood, things were
odd. Ms. Underwood did not engage hey in conversation and ncither did Mas, Proctor.
The climate was strained and wncomfortable. Ms. Underwood left before 4:00 p.m. (her
normal time was 4:30 p.m.) and Ma. Proctor, who had been staying late since M, Oswald
became CAQ, also left carlicr than usunl. Me. Bunoall said that in her conversation with
Ms. Gero on that day, Ms. Bunnell told Ms, Gero that she hadn't been able w
communicate what happened betwean her and Ms. Underwood and that she needed to tell
hey what happened, that she was a victim of moial bostility. Ma. Gexo said "You know
Daneen;” and suggested that she contact me with that concars. Ms, Bunnell said that Ma,
Terembes came into the offico and seid, “Oh, iz somebody moving?* Ms, Bunnell said
that Ms. Terembes wes being ‘coy,” and then she left. Ms. Movellf also came in and
asked Ms, Bunnell if she was moving or wasn't she allowed to ask. Ms, Qero told Ms.
Morelli that she wasn't allowed 10 ask, Ms, Moralli then asked foc a hug and a kiss,
After Ms, Gero left Ms. Bunnell wt ber car, Debra Floyd, Legal Services Cooxdinstor, and
Awilda Remos came to ask what happened, Ms. Floyd guestioned, “They le® her
there?l”

Mas, Bunnell noted thet when she apoke with Ms. Gero the foliowing day, abe told Ms,
Gero that the action of moving her had “svery appessance of retalistion” She said that
she met with the Superintendant, sonftonted Ms, Underwood regarding the racial slur
(sho briefly described the insident with Ms, Underwood), snd then she wes moved,
When she asked if thers should be fast-finding regarding the racial hostility, Ms. Gero
said, “Talk to Depeen” Ms. Buntiell sald that she asked Ms, Gero if this would impede
her opportunities for advancement and Ms. Gero said, “Absolutely not.® However, Ms,
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Bunnel] noted that her worst foar came to fruition in that when she had two intarviews
and they saw she had worked with the Superintendent and recently went to work with
Janis Andrews, thoy questioned why she was looking for & move. Ms. Bunnell explaine
1o me that because she was placed in 9920 and her contract is up this year, she felt she
needed to take matters injo her own hands. Ms. Bonnell stated that she has beea affarsd
the school secretary position at Whisperiag Pines, but the principal toid Ms, Buntiell she
felt she was over-qualified and she quastioned whether Ms. Bunnell was poing to be there
long-term.

When asked about any prior similer incidents, Ms. Buzmell said that Ms, Underwood has
used the “‘n” word in casusl vonversation, describing & time she went to dinner with her
bushand and he referred to a family in whick the kids were out of control. Ms. Bunaell
said thel no one clsc was there when Ms. Underwood made that cornment, Ms. Bunnelt
suid that Ms. Underwood previously worked with Jeffrey Hemandez (Chief Leaming
Officer), and Ms, Underwood sid about him that he was the “typical Hispenic male.”
Ms. Undexwood desoribed him es amogant and gave examples like when he had his nails
dome, he expected Ma. Underwood fo come and get his briefoase 50 he wouwldn't mess up
his nafls. Ms. Underwoad has said of Alex Sanchez (because ho does not adhere fo hoe
timelines for gotting things to the Superintendent), “Who does he think he ia? He'g
enother one.” Ms, Bunnell said that when Lynn MoCreary, previonsly sestatary to
Barbara Terembes and now to Mr. Oswald, came into the office, Me. Undarwood said in
an ebonics tons, “Gisl, where did you gei vour hair did at? Ms. Bunnell sxid that M.
Underwood also called TooJays “Tewlays.”

Ms, Bunnell acknowledged that impressions weze done in the office. She would do
impressions of kids at the school where she previously worked and they wonld mimie
paxents in different kinds of situations, She said that there was a comfort level with that
typo of berter. They would also imitate Ms. Procter and how she would say, “L 1,1.. .
can't” and also imitate her laugh. Ms. Bunuell questioned hoo a represenmtive of the
Superintendant was allowed to hehave in such a manner without recourse. Mz, Bunaell
noted that when she got the e-mail fram Ms. Underwood regarding Ms. Prostor moving
to Ms. Bunnell’s position, she felt like Ms. Underwood was taumting her and that it was a
retalintory action.

I spoke with Debra Floyd on Jamuary 15, 2015. Ms. Floyd acknowledged that M,
Underwood came to her to requoat money for Sunshine Club. After that, Ms. Floyd was
gpeaking with M. Bunnall, who noted that Ms, Underwood took gver the Sunshine Club
from Ms. Condon, Ms, Floyd suid, “No wonder she ceme over here zsking for monsy,
We bad to give her the money because of the way shie asked.” Ms. Floyd said that the
corament wat made in jest; it was not a big deal. Ma. Floyd stated that Mg, Rico did not
corpiain abput it.

Ms. Floyd said thet she saw Ms. Bunoell the day she was moved. Ms. Bunnell was in the
parking lot with Awilda Ramos. Ms, Floyd suw Ms. Hunnell crylng and asked if
everything wes okay. Ms. Bunnell said, “I'm gons.™ Ms, Bunnell explained that M,
Gero came and told her to get her things, that she was being moved. Ms. Floyd ssid that

2/




Jan. 2L 2015 304

she responded, “Oh, really? I'm so samy, Go home and think, have a glass of wine, talk
with your husband, and things will be better tomorrow.” Ms, Floyd said that Ma. Ramos
told Ms. Bunnell £ go heme and pray, Ms, Floyd said it Ms. Burmell called her later
that ovening and said she wented to talk to Mr, Gent. Mas. Floyd told M. Bunnell maybe
she would be able to do that -

Ms. Floyd snid that she thought Ms. Bunsell and Ms, Underwood were ffends. She
noted thet starting about two weeks befiore, Ms, Bunnell came to M. Fioyd; she staried
by having friendly canversation but ended up complaining about Ms, Underwood, At
ooe point, Ms. Floyd sugpested Ms, Bunnell talk to the Superintendent if she had a
problem with Ms. Underwood. She noted that Mr, Gent wioukd niot want confliet I the
office. On another oceasion, Ms. Bunmell told her samething about & phone call and that
M. Underwood sald something ehout a pavent’s name that offended her; it was
something about ethnicity but Ms. Floyd couldn’t recall specifics. Ms, Floyd seid that
she recommended Ms. Bunnall spesk with Ms, Underwood, Ms, Floyd seid that she
waan't sure why Ms. Bunnell was offended becanse the eomment was not made directly
to her.

1 apokn with Sendra Gero on Januvery 15, 2015. Ms, Gero said that when she was in the
Superintendent's oifice helping Ms. Bunnell gather her things, she dos’t recall if M,
Terernbes walked in. Ms. Gero said fhat if she did, thare was no conversation. Shs said
that Ms. Morelli did come in und she asked somathing like, “Can 1 be nosy?* Ms, Gern

1 spoke with Carol Bass on Jannary 20, 2015, When asked if she tofd Ms, Bumell that
M. Gent would want 10 goe how she bandled this, Ms, Bass responded “sbsolutsly not™
Mz. Bass roltevatad that she told Ms. Bunneil not to talk 1 him about it and that be would
not went $0 koo there way 2 problam. ‘While she did ask Ms. Bunnell i M, Gent made
her an offer, Ms, Bass did not mean to inply that Mr. Gent would move Ms. Underwood
aud replace ber with Ms, Buanell, Ms. Bess thought Mr. Gant might have offered Ms.
Bumnell another place or position. Ms, Bass said she does not recall saying Ms,
Underwood is the Suushine Police and noted that is not a fypical comment for how she
talks,

‘When Ms. Bunzell shared that her evaluation hed not been done, Ms. Bass told Ms.
Bunnzll thet Ms, Underwood wanted Ms, Bass to re-do her own evaluation, not the
evaluations of the scoretaries she supervises, Ms. Bess explained that they do self-
ovajuation and Ms. Underwond sald that Ms. Bass scored hersolf too low. Ms, Bass did
not chenge her evaluation. Ms. Bass noted tiat her ovaluation is not done. Additianally,
while sho did her secretaries’ cvaluations snd they are signed by the employces end Ms,
Bass, they have not boen signed by Mr, Gent, Ms. Underwood gave tham back to Ma.
Basgs to hold vntil she has a meating with Mr. Gent.

1 spoke with Diane Undezwood on Jamuary 20, 2015, Ms. Underwood clarified that the

svalumtions she had received from Ms. Bags for the Board sccretarics were sigaed by Ms.
Bass and the employees. Ms. Underwood gave them to Mr. Gent and he asked her to
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give them back to Ms. Dass umtil he g meet with Ma, Bass, Ms. Underwood satd that
sho had done an evaluation for Ms. Bunnell that was afl ] ratings; however, Ms, Bomncll
did not see it. When asked if there was snother evafuation for Ms. Buanell with some 2
ratings, Ms. Underwood said that she had initiafly done an evaluation which she filt was
more reflective of Ms. Bunnell’s parfiumance over the past yaar, Ms. Underwood noted
that whils it wes sutisfuctory, it bad some 2 ratings. However, M. Underwood sald that
she decided it was too “dungerons” to kesp the evaluation with the reflective ratings; she
was conceruied with hovw Ms. Bumell would react so she changed the evaletion to all 1
ratmgs. Ms. Underwood cxplained that the svalustions would have been put away in her
desk, and not in a file on her desk, when she was away.

With reapect to tae silegation that Ms. Underwood told 4 story nsing the *n’ word, on the
Friduy when Ms, Buanell confronted hor about the other incident, Ms. Bunuell said that
Ms. Underwood had previously told the story with the ‘v’ word, Ms. Underwood
responded to her, “No way.” Ms, Underwood said that shs did not tell a story like that
and use the ‘s’ word. Ms, Underwood said that she did tell Ms, Bunnell staries about her
experiences with Mr. Hernandez, including the story ahout having o get his bricfimse
becauac ho didn™ want to mess up kis manicare. Ms. Underwood sald that Ms. Bunnefl
made the reference to Mr. Hemandez as the “typical Hispanic male,” and Ms. Bunasl]
gald that Hispanic men are cootrolling and womanlzers, Ms. Bunnell told Ms,
Underwood sbout her wnclos and father and said that is why the would not many a
Hispanic man. Ms, Underwood seid that while others have compared Alex Sanchez to
Mr. Hemandez, she has no problems with M. Sanchez, She acknowiedged that ho has
not followed her desdlines fir speaches, but he wosked that owt with Mr, Gent, Ms.
Underwood said that Ms. Bunnell made the reforence to Mr. Sanchez as being “suother
one.” With respect to the comment mede to Ms, MoCreary, M. Underwood said,
“That's Jackic's expeession” Ms. Underwood expinined that Ms, MoCreary und Ms.
Bunnell talked to ach other like that. Ms, Underwood said thet Ms, Bunne]! also talked
to Ms, Ramos like that. m.ummmdwmmmmmmwmm
and they laughed about it,

Ma. Underwood stated that she does not have ¢ letter from Mr. Gent that says she will
keep her salary to retirement regardless of position. Ms. Underwood s2id that she doean’
kenow why Ms. Bonnell would think that,

DETERMINATION

School Bosrd Policy 3.19 peohibits harassment based on any protected class.
Specifically, harassment includes verbal or pliysical conduct that denigrates or shows
hostility or aversion toward an. individual because of hisher race, calor, religion, sex,
sexvel orieatation, gender identity or expeession, national osigin, age, dlssbility, matitsi
status, citizenship or sny other characteristic protected by law and that hiss the purpose or
effect of creating en intimidating, hostile, or offenaive work environment; has the purpose
or cifect of unreasonsbly interfering with an individual's wotk or performance; or
otherwise, advessely affects an individual's cmployment. The policy also prohiblts
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retaliation against any individual for good faith reporting of a claim of harassment or
onopersting in an investigntion,

Based un the foregoing, it is my determinstion that while the use of the derogatory ruciat
term was insppropdste, the facts do not suppost thar the conduct and
conversation regarding the conduct rise to the level of harasmment a8 defined i Policy
3.19, Therefore, the allegation of harassment based on nationsl origin is unsubstantiated.
Additionally, the cvidence does not substantists thet Ms. Underwood engaged in
retalistory sction against Ms, Bunnell fir discuasing her complaint regarding the-
comment. However, this report is being forwarded to Vincent Carwcciclo, Director of
Professional Standurds, for review to determine fhe appropriste administrative action
regarding the use of the inappropriate racial term.
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Ms. Jackie Bunnell said on November 10, 2014 that she had been assigned to Coral Reef working
with Janis Andrews; she was administratively placed at this location by the Superintendent. She was
told it was not disciplinary and she would keep her titte and salary.

Ms. Bunnell said she texted Ms. Gero, Chief of HR, on Sunday, November 9, 2014, The text read, |
will have to share a very contentious situation in the office; it is of a racial nature.

Ms. Bunnell recounted the events, which lead to her administrative placement.

Ms. Bunnell said on November 6, 2014 that she, Ms. Underwood, and Frieda Proctor, Executive
Secretary for the Chief Academic Officer (CAO), were in the office. They received a phone call from a
parent whose name was Lolita. The name reminded Ms. Underwood of when her daughter dressed
up. Ms. Underwood said that Amy loved to dress up with big, sparkly hoops and loud, bright clothes.
Ms. Underwood said that her husband called Amy, “my little spic.”

Ms. Bunnell said that she was shocked and speechless when Ms. Underwood made that comment
and Ms. Proctor had her mouth wide open, Ms, Underwood further stated, we used to call her that -
can say that because my husband is Spanish. Ms, Bunnell was offended, but said nothing to Ms.
Underanod at this ime

Ms. Underwood should have known better because she knew of Ms. Bunnell's childhood history of
being bullled and racism (close work friends).

Ms. Bunnell contacted Ms. Bass suggested that Ms. Bunnell should talk to Ms. Underwood to discuss
how'upset she was over what she had said. Ms. Bunnell discussed the incident with her husband and
decided to discuss it with Ms. Underwood the next day.

On November 7, 2014, Ms. Bunnel! said that after she told Me. Underwood she was offended by the
comment, Ms. Underwood rolled her eyes and said, Good God, Jackie, are you serious? Ms. Bunnell

said that she put her hand up in response and said, Diane, do not dismiss me. Ms. Underwood said,
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Jackie, you are so sensitive; | have o walk on eggshelis around you. At some point during the
conversation, Barbara Terembes and Frieda Procter walked in and walked out. Ms. Bunnelt said it did
not go well; Ms. Underwood was not remorseful.

Ms. Underwood apologized: however, it was not sincere. is. Underwood responded that Ms. Bunnell
is disrespectful, she thinks she is all that, she didn't have her back, and she was there to sabotage
Ms. Underwood. Ms. Underwond’s examples for those allegations are attached (see documents
provided}.

Ms. Bunnell said that they also discussed her evaluation and Ms. Underwood said that she has not
received it because Mr. Gent keeps putting it off. Ms. Bunnell said that when Ms. Underwood was out
for two weeks, she would cover for Ms. Underwood. Ms. Bunnell saw ali of the evaluations (for Board
secretaries, Carol Bass, Ms. Underwood. and Ms. Bunneli) in a file left on Ms. Underwood's desk. All
of the evalualions were signed by the supervisors and the employees, except for Ms. Bunneil's
evaluation. Mr. Gent had not signed any. Ms. Bunnell said that her ratings had dropped from & 1to 2
2 in five areas. Ms. Bunnell stated that she was never formally presented with that evaluation. Ms.
Bunnell said that she subsequently shared that with Ms. Bass who suggested Ms. Bunrell make
Sandi Gero (Chief of HR) aware. Ms. Bunnell explained that the conversation with Ms. Underwood
that day lasted 30 to 40 minutes; she said that anyone who walked in could see there was a definite
confiict.

Ms. Bunnell said that on the Monday after she confronted Ms. Underwood, things were odd. Ms.
Underwood did not engage her in conversation and neither did Ms. Proctor, The climate was strained
and uncomfortable.

Ms. Bunnell sald that she texted Ms. Gero on Sunday, November 9, 2014. The text said, ! need to
share a very contentious situation in the office; it is of a racial nature and Monday, November 10,
2014, U get my text last night.

On Monday. November 10, 2014, Ms. Gero texted Ms. Bunnell and said she would meet with Ms.
Bunnell at 4:45 p.m.; Ms. Gero told Ms. Bunnell that Mr. Gent requested an administrative placement.
Ms. Gero said it was "absolutsly not discipline and Mr. Gent wanted her to know he was not placing
fault. Ms. Gero had Ms. Bunnell gather all of her things. Ms. Gero toid her to "take the day off
tomorrow and we'll talk.” On the following day, Ms. Gero toid Ms. Bunnell to take Wednesday and
Thursday. Ms. Gero told Ms. Bunnell it was going fo be fine; she would take good care of her. She
tried to communicate that she had been subjected to a disturbing racial slur and that the offender had
expressed no remorse, empathy, nor offered a sincere apology. Ms. Gero advised if she felt strongly
enough, she could file a complaint with the Equal Employment Opportunity Office.

Ms. Bunnell wrote that she believed the Chief of HR had acted in good faith in complying with the
directives of the Superintendent and that she Is aware that it is at the discretion of the Superintendent
to make such decisions. In closing, Ms. Bunnell quoted her concem that the use of the racial slur and
the associated atmosphere of hostility be thoroughly addressed.

Ms. Gero contacted Ms. Bunnell on Friday 1o let her know she was being placed with Janis Andrews
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in Leadership Development at Coral Reef. Ms. Bunnell asked if It was a permanent position and Ms.
Gero said Ms. Bunnell would be in that department. However, Ms. Bunnel| noted that she is now in
9920. Ms. Bunnell stated that she feels entitled to know what happened.

Ms. Bunnell said that she was concemed what this move has done to her reputation and what stigma
is it to be removed from the Superintendent’s office and she was not provided any explanation. She
was not afforded an opportunity to convey her concems about the incident in a timely manner nor
was she allowed to address her concems regarding the contentious situation in the office and her
racial concemns,

Ms. Bunnell said she had a brief meeting with the Superintendent on October 31, 2014. At the
guidance of Cheryt Alligood, former CAQO, Ms. Bunnell met with Mr. Gent to advocate for herself. She
asked him if he would approve her being certified as a notary; Ms. Underwood had denied it saying
they do not need another one because they aiready have five. She also asked about her position to
 be upgraded to Executive Secretary, which was what the position was before. She asked about her
performance evaluation; Mr. Gent had not had time to do her evaluation. When Ms. Bunnell asked
Mr. Gent about her evaluation, he sald there was no reason to be concemed.

Mr. Gent then asked Ms. Bunnell how things were going with Ms. Underwood. He told Ms. Bunnell, |
know more than you think; | hear things out there. Ms. Bunnell sald since Mr. Gent was asking her,
she made the calf to be honest. She told Mr. Gent that the percaption was that the office was not
approachable. She noted that Ms. Underwood is very controlling. She also said that Ms. Underwood
has offended senior staff and she gave an example of something that occurred with Chief Leon the
day before. Ms. Bunnell said that she realized at that point she was either shooting herseif in the foot
or confirming Mr. Gent's concemns. Mr. Gent responded that he was not about that, and that he
wanted a relaxed, open door policy.

Ms. Bunnell said Mr. Gent was receptive to reviewing her position and allowing her to be a notary.

Ms. Bunnell felt that it was a good conversation; she feit Mr. Gent was present and he heard. Mr.
Gent's tast words were, Let's wait before | approve the notary; | don't want to create a problem
between you and Diane. | do not want her to think you went behind her back. When we sit down one-
on-one, that will be a good time to look at the notary and your position. Mr. Gent told her to give him a
couple of weeks and he would act.

Ms. Bunneil's gut feeling was that Mr. Gent was going to make a change, move Ms. Underwood and
promote Ms. Bunnell.

Sunshine Club:

Ms. Bunnell said that Ms. Bass and Ms. Condon were the coordinators of the Sunshine Club and
when Ms. Condon was out, Ms. Bass did not want fo do it. Ms. Bunnell took Ms. Condon's
responsibilities (the bank) and when Ms. Underwood found out, she took over the bank. Ms Bunnel!
said that Ms. Underwood embarrassed herself when she went to legal to collect back dues for the
Sunshine Club from Julie Ann Rico, General Counsel, and Debra Floyd. Ms. Bunnell sald that Ms.

INVESTIGATIVE CONTACT MEMO
Page3cf8




Public Integrity Investigations Unit
Division of Inspector General

Underwood did not ke them being in the Sunshine Club and they were behind in their contributions,
which Ms. Underwood discussed in front of others.

Ms. Bunnell sald that when she had two interviews and they saw she had worked with the
Superintendent and recently went to work with Janis Andrews; they questioned why she was looking
for a move. Ms. Bunnell said that she was placed in 9920 and her contract is up this year; she felt she
needed to take matters into her own hands. Ms. Bunnell stated that she was offered the school
secretary position at Whispering Pines, but the principal told Ms. Bunnell she felt she was over-
qualified and she questioned whether Ms. Bunnell was going to be there long.

Ms. Bunnell said that Ms. Underwood previously worked with Jeffrey Hemandez (Chief Leaming
Officer), and Ms. Underwood said that he was the typical Hispanic male. Ms. Underwood sald to Alex
Sanchez, because he does not adhere to her timelines for getting things to the Superintendent, "Who
does he think he Is?"

Ms. Underwood sent an email to Shirley Knox regarding the move; however, she blind copied Ms.
Bunnell. This made Ms. Bunnell upset because she saw It as an attempt by Ms. Underwood as an in-
your-face email.

General ltems:

No performance issues

Executive Secretary professional goal

No evaluation to date (last one about year one old, all 1 ratings)

Key support positions

Administrative Assistant (Underwood) Level Four

Executive Secretary (Proctor) Level Three

Confidential Secretary I (Bunnell) Level Two

9920 Temporary — Excessive Pool

Bunnell contract renews in June 2015

Wanted current position reclassified, prior position was classified as Executive Secretary,
Carol Bass, per Bunnell ]

Stated issues with Underwood and the handling of legal staff & Sunshine Club

Mr. Gent was concerned with Underwood (Sunshine Ciub)

Mr. Gent was concemed with Red Pen issues and he had stopped that

Underwood had concems that she was asked to notarize documents sign “not in her presence”
Underwood letting Police Chief know that she was unable to contact him

Board Policy to discuss concems and resoive prior to filing complaints

- & * OO0 " v &
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Phone call with Ms. Bunnell (1/28/2015 @ 3:16 pm)
Ms. Bunnell sald she has been contacted by:

Dr. Alex Sanchez CCO, concerned with what happened to Ms. Bunnell
Dr. Joaquin Garcia, Hispanic Education Coalition, concemed with what happened to Ms. Bunnell.
Both would like to provide guidance and support. Ms. Bunnell has not contacted them.

Mr. Gent has removed four Females and two Hispanics.
Ms. Bunnell said:

. Still in 9920
. Janis retires end of February, concerned with what will happen to her (Ms. Bunnell)
. Still looking for job

After direct question:

Job Offer _
Principle concerned she is over-qualified
Accepted job _

Will be out of 9820 February 3, 2015
Whispering Pines Elementary School

Conf, Sec i

Not sure if the same pay rate, think it is (will ask)
Has been training at the school

About the same distance at PBCSD Offices
Has been training at the school

Still concermned she will be laid-off

- [ ] L] . » - v L [} [ ] [

1/28/2015 Follow-up emall From Ms. Bunnell confirming phone conversation:

From: Jackie Bunnell [mailtojackiebunneli@me.com]
Sent: Wednesday, January 28, 2015 11:32 PM

To: Collazo, Hector; Valenti, Paul V

Subject: Fwd: My search of parmanent position

In the event you might find the detalls helpful, I'm providing you with verifiable information regarding
my attempt to re-secure a permanent position.

As | stated in our meeting yesterday, | became increasingly worried about the plight of my future with
the District, when | was indeed transferred to the excess/temporary pool - 9920, after assurances
from HR to the contrary. From that point forward (11/19/14) | began looking daily at the job openings
to facifitate and control my own plight; as HR hadn't made good on their promise or word.

Contemporaneously, | had various discussions with Fran Donadio, Awlida Ramos, Cheri Young and
INVESTIGA CONTACT
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Arlene Condon (all executive secretaries) who all encouraged me to apply to open positions so | can
get out of 9920 and offer their assistance.

| appiled to a few job openings, to which | received two invitations to Interview. Janis Andrews, Fran
Donadio and Awllda Ramos reached out to Barbara Reimer, Principal, Whispering Pines ES, to give
me glowing recommendations. The interview went so well, she made me a verbal offer two days later,
which | accepted on 12/18/14.

At present, | still remain in 9920 until which ime the job offer commences. Again, due to my own
volition/fortitude, | was able to seek a permanent position which I've held for the past ten years.

Thank you again for your time. Plsase feel free to contact me should you need additional information.

Acronyms

PBCSD, Paim Beach County School District
HR, Human Resources

CAQ, Chief Academic Officer

CCO, Chief Communication Officer

Date Prepared Print Name
1/30/2015 _ _ Hector Collazo
‘Mustbopropandwﬁvln&o'%f . BONOT use acronyms.
Documant presented to must be re d as axhibit in this contact memo.
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Page & of 6




Publle integrity Investigations Unit

Division of Inspector General
investigative Contact Memo*

Case #: 088 Case Naine: PBCSD Superintendent 12/16/2014
Date: 1/27/2015 Location: Ms. Frieda Proctor

PBCSD inspector General's con_feroneu Room
Start Time: 5:30 PM End Time: N/A
Voluntary Interview?: (Yes) Warning Given?: (No)

Administrative Warning (Garrity)? (1  Other? (specify)

Comments/Summary

1/27/2015

Ms. Proctor has been the Exscutive Secretary to the Chief Academic Officer (CAQ) for three years.
She worked with Janis Andrews, Cheryl Alligood, and recently Keith Oswald.

Ms. Proctor said that when Ms. Underwood came to the position, she was asked to bring Ms. Bunnell
as part of her package (work BFFs). Both started within & week of each other.

On November 8, 2014, Ms. Proctor said Ms. Underwood was teliing a story about her daughter when
she was young. Her daughter likad flashy clothes; she and her husband called thelr daughter “our
lithe spic.” Ms. Proctor said that Ms. Underwood added that her husband Is Hispanic. Ms. Proctor said
that she had not heard that term in a fong time. Ms. Proctor said, Ms. Bunnell did not respond, but
could tell Ms. Underwood was offended. However, the story was about Ms. Underwood's daughter
and not directed at Ms. Bunnell. Ms. Procter felt since it was not directed at Ms. Bunnell, she should
not have been offended.

Ms. Proctor is surprised over this incident since they are a team and work BFFs.

Ms. Proctor said that she cannot remember what day it was, but Ms. Bunnell confronted Ms,
Underwoad. Ms. Proctor sald that she walked In and walked right back out, According to Ms. Proctor,
somebody overheard their conversation and went fo Mr. Gent. Someone told Mr. Gent they heard the
two of them having a disagreement.

The conversstion was heated and loud

Ms. Bunnell and M3 Undarwood ware beith sitiing at their desks

Ms. Procter walked in, saw what was happening, and wailked right out

¥when she left, she couid hear them talking down tha haliway

Both were equally loud

Ms. Proclor went to the breakroom and ratumiad about 30 miriutes iater {the conversetion was
over by then)

[ e L R T
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Mr. Gent called Ms. Underwood in, but Ms. Proctor said she does not know what happened; a couple
of days after that, Ms. Bunnell was moved.

Ms. Proctor said that she was not there when Ms. Bunnell was moved out, but she knew that
afternoon that Ms. Bunnell would not be there the next day. Ms. Gero called and asked Ms, Proctor
when she would be leaving. Ms. Proctor said she planned to work late and Ms. Gero told her she
needed to go at her scheduled time. Ms, Proctor said it was very tense in the office, but it had been
tense for a month,

Ms. Proctor noted that Ms. Bunnell wanted more money, the position, and not to have Ms.
Underwood tell her what to do. The next day there was no discussions of what happened.

Ms. Proctor said that she thinks Ms. Bunnell was moved because of the working
conditions/relationship and not because of the incident. Ms. Proctor noted Ms. Bunnell worked directly
for Ms. Underwood.

The following day, Ms. Proctor said that Ms. Underwood told her that Ms. Bunnell came to her and
said she was offended. Ms. Underwood told Ms. Proctor that she did not mean to offend Ms. Bunnell
and did not think she would be offended. Ms. Proctor said that she never heard Ms. Underwood say

anything previously that was Inappropriate.

Ms. Proctor said over the last eight months things changed between them because Ms. Bunnell
always wanted to be in an Executive Secretary position and she was constantly voicing that desire.
Ms. Proctor spoke with Ms. Bunnell many hours to remind her that the chair she is sitting inis a
support position to Ms. Underwood. Ms. Proctor encouraged Ms. Bunnell to wait because five
Executive Secretary positions will be open, However, Ms. Bunnell wanted her position to be
reclassified and she wanted more maney. Ms. Proctor said that Ms. Bunnell asked Ms. Underwood to
go to Mr. Gent to get more money for her. Ms, Proctor said that she knew Ms. Underwood did ask Mr.
Gent a couple of times.

Ms. Proctor said that Ms. Bunnell voiced that she feit Ms. Underwood was micromanaging. Ms.
Proctor said that during the last month their friendship seemed to be deteriorating. They were never
shouting or arguing, but they just did not agree. One day Ms. Proctor told Ms. Bunnell that she
needed to realize her seat or go to a new job. Ms. Bunnell and Ms. Underwood became more
disgruntied; they had many discussions about their feelings, such as Ms. Bunnell felt disrespected,
and Ms. Underwood felt undermined.

Ms. Proctor said that Ms. Bunnell was Inquisitive and had to know everything although it was not her
place.

Ms. Proctor said that she (recently) moved to Ms. Bunnell's position after she had a conversation with
Mr. Gent. Mr. Oswald came to the position of CAO In October. Because Ms. Proctor Is retiring soon
(183 days), she suggested that she move to Ms. Bunnell's position so Mr. Oswald could hire a new
secretary while Ms. Proctor was still there to train the person. Ms. Proctor said Mr. Oswald and Mr.

Gent agreed it was a good idea and implemented it.
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Ms. Proclor said that things had deteriorated so much that something had to change even if it meant
Ms. Proctor had to request a transfer.

General ltems:

» Ms. Procter said Ms. Bunnell was an excellent worker and knew her work.

» Ms. Bunnell had past issues (rumor); filed complaint of a hostile work environment.
. Ms. Underwood should have known of past compiaints filed by Ms. Bunnei.

. CAOQO may have been in his office at the time of blow.

o After the fact, CAO asked if everything OK; Ms. Procter said yes, everything is OK.
. You could cut the tension with a knife.

. Superintendent was not in his office during the blow out.

. Ms. Procter was not instructed to leave early Monday 11/10/2014.

o 7:30 am Ms. Procter

0 8:00 am Ms. Underwood

o] 8:30 am Ms. Bunnell

4] 8 — 8:30 am Mr. Gent

o 7:30 — 8:00 am Mr. Oswald

. Red Pen Giris

o Ms. Bunnell — Purple Pen

o Ms. Underwood Red Pen

. Felt Mr. Gent was happy with both of them; felt his was oblivious to any issues they had.

Happy Ms. Bunnell is gone:

On 1/26/2015, Ms. Proctor said that Ms. Underwood and Ms. Bunnell were always talking; joking and
being silly; however, never used derogatory terms. They made fun of other people’s accents. Their
conversations were more casual than they should have been because they were such good friends.

Acronyms
CAO, Chief Academic Officer
Work BFF, Work Best Friends Forever

Dats Prepared Print Namas
&-—s-
1/30/2015 Hector Coflazo
“Must be prepered within tWo days of intervies
Documant presented to Inferviewes must L ced as exhiblt in this contact memo.
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Case#:088 Case Name: PBCSD Superintendent 12/18/2014
Date: 1/28/2015 Location: Ms. Diane Underwood

PBCSD Inspector General's Conference Room
Start Time: 1:30 PM End Time: N/A
Voluntary Interview?: (Yes) Warning Given?: (No)

Administrative Warning (Garrity)? [J  Other? (spacify)

Comments/Summary

1/28/2015

Ms. Underwocd sald that around lunchtime cn November 7, 2014, Ms, Bunneli approached her
{came to her desk) and said she was offended when Ms. Underwood {old a story after Ms. Proctor
menticnad the namse Loliita. Ms. Underwocd said that whenever she hears the neame Lolita, she
aiways thinks cf her daughter when she was young. Ms. Underwood said that she told the story of
hew her ex-husband celled their daughter Lolita Diana Lobato, "my litle spic” because she liked to

wear fiilly, glittery things.

Ms. Underwood said she apologized to Ms. Bunnall, that she was sorry if she offsnded her, that her
ex-husband (Hispanic/Puerto Rican) called their daughter that as a term of endearment, that it was
not directed at Ms. Bunnell; it was just a story among friends. Ms. Bunnell said her apology was not
sincere and was not good enough. Ms. Bunneli said it was like a teenage daughter saying somy. Ms.
Underwood responded, | am somry; it was not intended to offend you; it was just a story among
friends. Ms. Underwood said she wouid never tell that story to strangers.

Ms. Underwood said that when sha fold the siory November 6, 2014:

It lasted only a few minutes.

No real reaction from Ms. Bunnell.

A littie laughter.

Everyone went back to work (Dlane Underwcod, Jackie Bunnell, and Frieda Proctor)

Ms. Underwood said that it did not occur to her that the story would offend Ms. Bunnell since it was
not about her or directed 1o her. Ms. Underwood said that she knows Ms. Bunnell is Hispanic; Ms.
Bunnell had previously toid Ms. Underwood she was bullied as a child; that she lived in a non-
Hispanic neighborhood and treated badly.

Ms. Underwood said the November 7, 2014 conversation regarding the offensive language lasted
less than 2 minutes, at which point the conversation (30-40 minutes) shifted about their working
relationship {venting back and forth).

INVESTIGATIVE CONTACT MEMO
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Ms. Underwood said she discussed that at fimes Ms. Bunnell had offended her, but she felt the things
were not important enough to dwell on, so she did not mention them and instead moved on. Ms.
Bunnell discussed fesling disrespected, in general. in the office and that Ms. Underwood nit-picked
everything like she was not trusted.

At the end of the exchange, Ms. Underwood asked Ms. Bunnell if they were going to get over this and
move forward or rake a change, and Ms. Bunnell agreed to get over it and move forward. Ms.
Underwood reminded Ms. Bunneli of the eight Executive Secretary positions that would be coming
open in the near future.

Ms. Underwood said that Mr. Gent was not there when they had the conversation, Mr. Gent had an
appointment in the morning and then lunch with a Board member. Ms. Underwood said that Ms.
Proctor walked in and right back out; Ms. Underwood said she does not know why Ms. Proctor left.
Ms. Terembes walked in, they took care of whatever she needed, and she left. Mr. Oswald walked In,
stoppad and looked, and shut his office door. Ms. Underwood said that Ms. Terembes and Mr.
Oswald did not say anything.

Ms. Underwood said that after about a year in the Superintendent's office, Ms. Bunnell began to say
and act as if she was better than the Executive Secretaries; she gave her opinions, and asked
questions about things she did not need to know. Ms. Bunnell wanted to control things at her desk
and did not want to take direction. There were times when Ms, Bunnell went straight to the
Superintendent.

Ms. Underwood sald Ms, Bunnell said she felt unappreciated because she had not received a salary
increase. Ms, Underwood told her she had requested an increase a few times and planned to do so

again.

| Ms. Underwood said that she did not report the incident to Mr. Gent. However, she spoke with her
husband over the weekend and decided to talk to Mr. Gent about the incident on Monday: however,
Mr. Gent called her in on Monday moming and asked her if something happened on Friday. Ms.
Underwood expiained the incident to Mr. Gent (including the story and use of the word spic) and he
informed her that he had heard that Ms. Bunnell had been talking about the office, saying how
dysfunctional it is, and he can't have that nonsense there. He told Ms. Underwood that Ms. Bunnell
would probably be gone by the end of the day. Ms. Underwood asked if he was sure he wanted to do
that, she suggested that Ms. Bunneil could be dangerous to them and the office.

Ms. Underwood said that she came to the position (IT) when Mr. Gent called and asked her if she
wanted to come and work for him. Ms. Underwood said she was shocked at first and not sure about
it; she said it took a month for them to work it out. She Ist Mr. Gent know she was going to retire in
four years and she gave him additional reagons not to want her (i.e. she has Central Florida property
and takes off to go there one weekend a month, and she lives in Ft, Lauderdale and rides the train so
she could not work overtime except on the train or at home). Ms. Underwood also sald they went
back and forth regarding salary,

When Ms. Underwood went o the Superintendent's office, she felt it was a disaster and told Mr. Gent
] .TIVE CONTACT MEMO
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she needed a right hand. She asked if she could choose and Mr. Gent agreed. Ms, Bunnell {(iT)
started about a week later. Ms. Underwood knew she could give things to Ms. Bunnell and they would
be done. Ms. Underwood knew Ms. Bunnell's skills from Safe Schools, which is where Ms.
Underwood first supervised Ms. Bunnell. Ms. Underwood said that she had recommended Ms.
Bunnel! for the job in IT.

Ms. Underwood said things were great the first year and started to decline over the last year. Ms.
Bunnell felt and expected to be reclassified as an Executive Secretary and get a raise. She was
impatient because that did not happen and it affected her attitude (was unhappy), but not her work.
Her work was excelient (did not suffer). Ms. Bunnell became full of herself and thought she was better
than everyone else. Ms. Bunnell felt she could do the job better than the dinosaur executive
secretaries. Ms. Bunnell talked to people secretly in the hallway and workroom; she always wanted to
know what was going on.

Ms. Underwood said she pretty much let Ms. Bunnell do her own thing in her area because she frusts
her, appreciates her skill set, and feels she is excelient at her job.

Ms. Underwood said that Ms. Bunnell was a bit of a bully (proud of it} towards her family and dealing
with personal issues. However, Ms. Bunnell never bullied her or felt threatened by her.

Coupon use

Jewelers

Baseball

Doctors

PBCSD parent calls (would say negative thing after she hung up)

Ms. Underwood said that she considered Ms. Bunnell a friend so she did not come out and address
issues she had with Ms. Bunnell. Ms. Underwood said she did not do a good job supervising her and
allowed her to get away with things, and in hindsight should have handled things better. It was just
easier and less stressful to leave Ms. Bunnell alone and get on with the task on hand. She learned
that her friendship interfered with her supervisory responsibilities.

Ms. Underwood said that she has been Ms. Bunnell’s advacate for the past five years, recommending
her for positions that resulted in an overall salary increase of over $23,000.

Ms. Underwood said that Ms. Bunnell would do impersonations; Ms. Underwood said that Ms.
Bunnell could talk like anybody. According to Ms. Underwood, Ms. Bunnell could do different
ethnicities including Ebonics. Ms. Underwood said that Ms. Bunnell would make fun of and imitate
people on the phone ( i.e. after hanging up the phone, she would give an answer in their dialect). Ms.
Underwood said she laughed because Ms. Bunnell was so good at it.

Monday November 10, 2014;

. Mr. Gent called Ms. Underwood to his office first thing Monday moming.
. Ms. Underwood explained that she gets in the office at 8:00 a.m. and Mr. Gent had a Veterans
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Day speech to give at 9:00 a.m.

. Mr. Gent asked Ms. Underwood, did something happen between you and Jackie on Friday?

. Ms. Underwood explained that she told a story and Ms. Bunnell was offended.

. Ms. Underwood told Mr. Gent the racial comment and that Ms. Bunnell approached her
because she was offended.

. Mr. Gent asked if the comment was directed at Ms. Bunnell and Ms. Underwood told him, "no.”
. Ms. Underwood said that she assumed Mr. Gent knew it was heated.

. Mr. Gent said that he had heard some things ( i.e. that Ms. Bunnell has been talking around
the building about the office being dysfunctional).

. Ms. Underwood said Mr. Gent had never said anything before.

. Mr. Gent told Ms. Underwood that Ms. Bunnell would most likely be moved by the end of the
day.

. Ms. Underwood asked Mr. Gent if he was sure he wanted to do that. Mr. Gent said that he was
sure; we cannot have the nonsense up here.

. Ms. Underwood told Mr. Gent that Ms. Bunnel!l wouid think Ms. Underwood had her moved
because of what happened on Friday.

. Mr. Gent toid Ms. Underwood not to worry about it; he would take care of it.

. Ms. Underwood told Mr. Gent she could be dangerous to them and the office.

Monday November 10, 2014;

Ms. Underwood said that she acted normal when Ms. Bunnell came in that day. Everything was
normal and Ms. Bunnell acted as if she was fine. Ms. Underwood said that she might have had a
conversation with Ms. Proctor that Ms. Bunnell was offended, but she does not remember. Ms.
Underwood said that she left at her normal ime, which is 4:30 p.m., and Ms. Bunnell was still there.

Since then, Ms. Underwood has had no conversation with Ms. Bunnell.

Ms. Underwood said that Ms. Bunneil's position was not posted. Ms. Underwood said that she was
not involved in the decision of Ms. Proctor going to Ms. Bunnell's position. Ms. Underwood explained
that Ms. Proctor is retiring in July and Ms. Proctor spoke with Mr, Gert to give him an idea for working
out the office. Ms. Proctor had suggested that she go to Ms. Bunnell's position so they coukt advertise
for the Executive Secretary for Mr. Oswald and Ms. Proctor could help train the person selected.

Ms. Underwood acknowledged that she sent an email to Shirley Knox regarding the move; however,
she sald that she could not believe she sent a blind copy to Ms. Bunnell. Ms. Underwood said that
she had no idea why she did that. Ms. Underwood said that maybe because she was in the habit of
capying Ms. Bunnell on documents and emails.

Ms. Underwood said that none of the Board secretarles have received their evaluations. Ms. Bass
gave the file io Ms. Underwood and Mr. Gent told Ms. Underwood to give the file back to Ms. Bass
until he met with her one-on-one. Ms. Underwood said that the evaluations are all done; they just
need Mr. Gent's signature. Ms. Underwood said that Ms. Bunnell wanted the District to pay for her to
be a notary.
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Ms. Underwood sald that during this process (investigation) she leamed that Ms. Bunnell had
reviewed Ms, Bunnell's draft evaluation prepared by Ms. Underwood. This was a breach of ethics
and confidentiality. Ms. Underwood sald that she never leaves files on her desk; she always puts
everything up at the end of each day. Ms, Bunnell should have not had access fo or read those files.

Ms. Underwood said that she had considered dropping three or four areas from a 1 to a 2 (which are
still good ratings); however, changed her mind and raised them back to ones with no comment. She

provided a copy of the evaluation. Ms. Underwood said the reason she changed her mind was that it
would not have been worth the trouble Ms. Bunnefl would have created.

~Dato Prepared dfoFANVeSTgMOE Sl 7 Print Name
1/30/2015 Ve Hector Coflazo
"Must be prepared within two.days of | 'NOT uss scronyms.

+

Document pressnted to interviewes must b cad as exhibit in this contact memo.

INVESTIGATIVE CONYACT MEMO
Page Sof §




Public Integrity Investigations Unit
Division of Inspector General

Investigative Contact Memo*
Case #: 088 Case Name: PBCSD Superintendent 12/16/2014
Date: 1/28/2015 Location: Mr. Keith Oswald
. PBCSD Inspector General's Conference Room
Start Time: 9:00 AM End Time: N/A
Voluntary Interview?: (Yes) Waming Given?: (No)
Administrative Waming (Garrity)? (] Other? {specify)

Comments/Summary

1/28/2015

Mr. Oswald said that he moved to the CAO office, which is part of the Superintendent's suite, in
October 2014,

Mr. Oswald had worked with Ms. Bunnell in Safe School (four or so years ago) and she filed an EEQ
compliant, which he thought was unfair. It dealt with a hostile working environment. She claimed to
have been bullied by the other secretarial staff. He moved her temporarily out of the area (not to
another division) until the EEO investigation was over. However, she was offered another position
(went to work with Ms. Underwood) and left. Mr. Oswald did not frust Ms. Bunnell because of what
she did to him at the Safe School.

Mr. Oswalkd provided this information to Mr. Gent sometime after Ms. Bunnell was moved from the
Superintendent’s suite.

Mr. Oswald said that one day in November later in the aftemoon, Ms. Bunnell and Ms. Underwood
were being loud so he closed the door to his office. He said something was going on because they
were loud, but he could not tell the content. Mr. Oswald said that was the first time he had heard
anything to that point although he had previously felt tension. He said that he did not know if there
were other witnesses.

. Being loud was not a regular event.
» Always thought they were very close friends.

Mr. Oswald said the following day Mr. Gent called Mr. Oswald and after discussing other issues, Mr.
Gent asked Mr. Oswaid a general question; if he knew there was something going on with Ms.
Bunnell and Ms. Underwood. Mr. Oswald did not feel that Mr. Gent was aware of the Incident when
he asked Mr. Oswald the question. Mr. Oswald told Mr. Gent the two employees were loud, but that
he did not know what it was about. He may have also told Mr. Gent that Ms. Proctor had said that she
has to get away from the two of them because they are always fighting and argued a lot. Mr. Oswald
said that he was surprised to hear that because he thought they were friends.

INVESTIGATIVE CONTACT MEMO
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Mr. Oswald said the day she was packing up her things, he closed his door and then she was gone.

Mr. Oswald noted that Ms. Proctor was his secretary; however, because she was retiring, Ms. Proctor
offered to go to Ms, Bunnell's position so Mr. Oswald could work on succession planning by hiring
someone while Ms. Proctor is still there fo train her. Ms. Proctor first spoke with Mr. Gent about the
idea and Mr. Gent talked to Mr. Oswald. Mr. Oswald said that he has already conducted interviews

and offered the job fo one of the candidates.
Confirmed that PBCSD does not iay staff off.
Acronyms

CAOQ, Chief Academic Officer
EEO, Equal Employment Opportunity

1/30/2015 ' Hector Collazo Jr.
*Must be prepared within twe'days of | @ . DO NOT use acronyms.

Document pressnted to interviewee 8 referenced as exhibit in this contact memo.
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Investigative Contact Memo*
Case ¥ : 088 Case Name: PBCSD Superintendent 12/16/2014
Date: 1/28/2015 Location: Mr. Keith Oswald
. PBCSD inspsctor General's Conference Room
Start Time: 9:00 AM End Time: N/A
Voluntary Interview?: (Yes) Waming Given?: (No)
Adminisirative Waming (Garrity}? (] Other? (specify)

Comments/Summary

1/28/2015

Mr. Oswald said that he moved fo the CAO office, which is part of the Superintendent's suite, in
October 2014.

Mr. Oswald had worked with Ms. Bunnell in Safe School (four or so years ago) and she filsd an EEO
compliant, which he thought was unfair. It dealt with a hostile working environment. She claimed to
have been bullied by the other secretarial staff. He moved her temporarily out of the area (not to
another division) until the EEO Investigation was over. However, she was offered another position
(went to work with Ms. Underwood) and left. Mr. Oswald did not trust Ms. Bunnell because of what
she did to him at the Safe School.

Mr. Oswald provided this information to Mr. Gent sometime after Ms. Bunneli was moved from the
Superintendent’s suite.

Mr. Oswald said that one day in November later in the afternoon, Ms. Bunnell and Ms. Underwood
were being loud so he closed the door to his office. He said something was going on because they
were loud, but he could not tell the content. Mr. Oswald said that was the first time he had heard
anything to that polint aithough he had previously felt tension. He said that he did not know if there
were other withesses.

. Being loud was not a regular event.
. Always thought they were very close friends.

Mr. Oswald said the following day Mr. Gent called Mr. Oswald and after discussing other issues, Mr.
Gent asked Mr. Oswald a general question; if he knew there was something going on with Ms.
Bunnell and Ms. Underwood. Mr. Oswald did not feel that Mr. Gent was aware of the incident when
he asked Mr. Oswald the question. Mr. Oswald told Mr. Gent the two employees were loud, but that
he did not know what it was about. He may have also told Mr. Gent that Ms. Proctor had said that she
has to get away from the two of them because they are always fighting and argued a lot. Mr. Oswald
said that he was surprised to hear that because he thought they were friends.
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Mr. Oswald said the day she was packing up her things, he closed his door and then she was gone.

Mr. Oswald noted that Ms. Proctor was his secretary; however, because she was retiring, Ms. Proctor
offered to go to Ms, Bunnell's position so Mr. Oswald could work on succession planning by hiring
someone while Ms. Proctor is still there to train her. Ms. Proctor first spoke with Mr. Gent about the
idea and Mr. Gent talked to Mr. Oswald. Mr. Oswald said that he has already conducted interviews
and offered the job to one of the candidates.

Confirmed that PBCSD does not lay staff off.
Acronyms

CAQ, Chief Academic Officer
EEOQ, Equal Empioyment Opportunity

Print Name

Hector Collazo Jr.
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Investigative Contact Memo*

Case #:088 Case Name: PBCSD Superintendent 12/16/2014

Date: 1/28/2015 & 1/28/2015 Location: Ms. Sandy Gero
PBCSD Inspactor General's Conference Room

Start Time: 7:30 AM End Time: N/A

Voluntary Intsrview?: (Yes) Warning Given?: (No)
Administrative Waming (Gantty)? (] Other? (specify)

Comments/Summary

1/28/2015

Sandi Gero, Chief of HR, said she has been the Chief of HR for two years and reports to CAQ, Mr.
Oswald.

Ms. Gero sald that Ms. Bunnell was a “high maintenance employee;” she had a number of mentoring
sessions (informal) with her. Ms. Bunnell was seeking pay increases and an upgrade of her current
position to Executive Secretary.

Ms. Gero said that she was aware that Ms. Bunnell was not happy at her current assignment and this
move would be a win/win for her.

Ms. Gero said that she could not remember Mr. Gent coming to her prior to November 7, 2014 fo
discuss any issues with secretaries in his office.

Ms. Gero said that Mr. Gent callad her on November 7, 2014, between 4:30 p.m. and 5:00 p.m. (She
rsmembered becauss she was out of on vacation that day.) Mr. Gent told her, 1 need to move Jackie.

Ms. Gero told Mr. Gent she was out of stats and could not do anything until the following Monday, Mr.
Gent said that he had complaints, concems about the office, and needed to move Jackie. Ms. Gero
said that she would get back with Mr. Gent on Monday. Ms. Gero said that Mr. Gent requested her to
look into Ms. Bunnell's history. Ms. Gero said that she knows Ms. Bunnell had prior issues.

Ms. Gero sald that on Sunday, November 8, 2014, at 7:11 p.m., she received a text from Ms. Bunnsell.
The text sald, | need to share a very contentious siuation in the office; it is of 2 racial nature. Ms.
Gero was on vacation and travelling and did not respond to the text that avening. Ms. Gero then got
another taxt from Ms. Bunnali on Monday, November 10, 2014, at 7:37 a.m., that said, did you get my
text last night?

Monday, November 10, 2014, at 8:40 a.m., Ms. Gero spoke with Mr. Gent who requested that Ms.
Gero move Ms. Bunnell that day. Ms. Gero said that he had spoken with Ms. Underwood that
morning and Ms. Underwood told Mr. Gent that she had related a story of her daughter dressi
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and her husband calling her, "my little spic.” Mr. Gent said he was not placing blame, but he cannot
have issues with his secretaries. They discussed the possibility of swapping Ms. Bunnell with an
employee in Program Management.

Ms, Gero responded to Ms. Bunnell's text at 8:48 a.m. on Monday, November 10, 2014, to say that
she got back with her later in the day. Ms. Gero asked in the text if Ms. Bunnell could meet at 4:30

p.m, When Ms. Bunnell did not come to Ms. Gero's office as requested, via text Ms. Gero informed
Ms. Bunnell she would come to her about 4:35 p.m.

When Ms. Gero met with Ms. Bunnell, Ms. Gero informed Ms. Bunnell that she would be doing an
administrative transfer. According to Ms. Gero, Ms. Bunnell's first comment was, | never shouid have
met with Weyne last week, should 1?7 Ms. Gero informed Ms. Bunnell that she did not know anything
about that meeting.

Ms. Gero stated that Ms. Bunnell said this was a hostile work environment and later Ms. Bunnell
pointed out that she had a concern of a racial nature. In response to both comments, Ms. Gero told
Ms. Bunnell fo meet/contact Deneen Wellings, the EEQO Coordinator.

Ms. Gero said she told Ms. Bunnell that she would be doing an administrative transfer and she would
take care of her and not to worry. Ms. Gero said that she never discussed with Ms. Bunnell about
8920 during that meeting.

Ms. Gero waited until late in the day to see Ms. Bunnell knowing most of the staff would ba gone.

Tuesday, November 11, 2014, Ms. Gero spoke with Ms. Bunnell; Ms. Bunnell asked if it would be an
administrative transfer when Ms. Gero found a position for her and she confirmed it. Ms. Bunnell also
asked about 89820, which Ms. Gero thought was odd. Ms. Gero said that Ms. Bunnell was assigned
home with pay that Tuesday, Wednesday, and Thursday; Ms. Bunnell had Friday scheduled off, while
Ms. Gero looked for a position.

Ms. Bunnell told Ms. Gero that Ms. Underwood used a racial siur. Ms. Bunneil added that she feit the
move had an appearance of retaliation bacause on the previous Friday she told Ms. Underwood she
was offended by the comment. Ms. Gero told Ms. Bunnell to meet/contact Deneen Wellings, the EEO
Coordinator.,

Ms. Gero said she took Ms. Bunnell’'s comment about retaliation as retaliation from Ms. Underwood.
Ms. Gero said that she did not feel that the allegation/incident Ms. Bunnell had with Ms. Underwood
was related o Mr. Gent's request to move her.

Ms. Gero said that she never told Ms. Bunnell the complaints were not about her. She told Ms.
Bunnell the complaints were about customer service and friendliness and that Mr. Gent was not
laying blame.

Ms. Gero said that the initial plan was to fiip flop Ms. Bunnell with another employee, so there was no
need to put her in 9920. When Ms. Bunnell brought up 8920, Ms. Gero clarified that it would be an
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administrative transfer.

On Thursday, Ms. Gero and Ms. Bunnell exchanged texts. Ms. Gero was at the courthouse and told
Ms. Bunnell they would connect on Friday. On Friday, Ms. Gero informed Ms. Bunnell that she would
be assigned to work with Dr. Janis Andrews at Coral Reef, which is right by her house. Ms. Bunnell
seemed happy with the assignment. The plan to swap did not occur because the position was in
Riviera Beach and Mr. Gent did not want to assign Ms. Bunnell there (too far away from Ms. Bunneir's
home).

Since the assignment with Ms. Andrews was not an existing budgeted position, Ms. Bunnell was
assigned to the 9920 budget on November 17, 2014,

Ms. Gero explained that Frieda Procior's move was sometime between November 17 and November
21. She said she heard from Barbara Terembes, Keith Oswald, or Diane Underwood that they were
going to be able to do succession planning, meaning that Ms. Proctor would go to Ms. Bunnell's old
position so that Mr. Oswald could hire someone and Ms. Proctor wauld be there to train the new
person.

. Gero maintained daily contact with Ms. Bunnell.

° 9920 is a budgst used by administration; staff assigned until they are transferred to a budgeted
position (i.e. school).

, 9020 is a holding budgst.

. Some people have been in 8920 for almost a year (Le. IG's last Executive Secretary and a
teacher).

. PBCSD has not had any layoffs; always tries to save jobs.

. There have been two staff on 8920 whose contracts were not renewed.

Ms. Gero said she did meet with her EEO Coordinator and assigned attorney and had general
discussions about their concems over the timing of Ms. Bunnelf's administrative placement.

. Ms. Wellings expressed concerns and asked if we are moving the wrong person.
= Wellings and Gero had concemns; however, Ms. Bunnell was being taken care of.

INVESTIGATIVE CONTACT NEMO
Page 3 of 4




Public Integrity Investigations Unit
Division of Inspector General

1/29/2015

Mr. Gent has historically made quick decisions and appointments. Mr. Gent has had seven including
Ms. Bunnell other staff members administratively transferred from the Superintendent’s suite on short
{or no) notice during his tenure

The timing of Ms. Bunnell move was a concem.

Ms. Gero said she thinks Mr. Gent knew of the racial slur on Monday, November 10, 2014; however,
he made his decision on Friday, November 7, 2014. She was confident his decision was based on
what occurred (heated discussion) that Friday.

Ms. Gero said that she was aware that Ms. Bunnell was applying for jobs on her own and she did not
want to interfere with that process. She did not want to order a potential employer (which she could
have) to hire Ms. Bunnell; did not want the potential employer to be concemed that there was/is an
issue with Ms. Bunnell.

Ms. Gero said that Ms. Bunnell's hiring went very fast, within 2 month of her admin transfer. Ms.
Bunnell will stay in 9920 until her start date of February 3, 2015, and will be placed within Whispering
Pines budget code. Ms. Gero said that she was not surprised Ms, Bunnell received an offer because
she has excellent office skilis. The position at Whispering Pines Elementary School will not resultina
reduction of pay or benefits.

Ms. Gero said that Ms. Bunnell has been in her new assignment for the last couple of weeks for
training by the outgoing secretary.

Acronyms
PBCSD, Palm Beach County Schoo! District
HR, Human Resources

CAO, Chief Academic Officer

EEO, Equal Employment Opportunity

Date Prepared __ Audifor/ ~ Print Nama
1/30/2015 i Hector Collazo Jr.
*"Must be prepared within two use acronyms.

Document presented to Interviewss must be referenced as exhibit in this contact memo.
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Vivian Quyie <vivian.quyle@palmbeachschools.org>

Re: Offer Extended/Whispering Pines
1 message

Geraldine Millo <geraidine.milio@palmbeachschools.org> Fri, Dec 19, 2014 at 11:42 AM
To: Vivian Quyle <vivian.quyle@paimbeachschools.org>

The offer has been extended electronically.
Sorry about that,

Gerri Milio

Principal's Secretary

Whispering Pines Elementary/1781

561 872 2704/px 52704 .

581 672 2750 fax

geraidine. milio@paimbeachschools.org
rt o
Quality

On Fri, Dec 16, 2014 at 11:35 AM, Vivian Quyle <vivian.quyle@paimbeachschools.org> wrote;
There is no offer.

You have a relaxing break aiso.

On Fri, Dec 19, 2014 at 11:26 AM, Geraidine Milio <geraldine. milio@paimbeachschools.org> wrote:
WPES has extended an offer to Jacqueline Bunnell, appiicant id 61440,
employee id 1010412
Ms Bunneli is an active PBSD employee.
for position 10011006 School Secretary
job code 33480
Job opening id # 149338
effective start date 02/03/2015

Please let me know if you need any additional information.
Thank you.

Happy Holidays! Relaxing Winter Break!I!

Gemi

Geni Milio
Princlpaf’s Secretary
Whispering Pines Elementary/1781
561 672 2704/px 52704
5618672 2750 fax
geraldine.milio@palmbeachschools.org
B e
Of Quality

Vivian Quyle
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The U.S. Equal Employment Opportunity Commission

EEOC DIRECTIVES TRANSMITTAL
Number 915.003
Date 5/20/98

SUBJECT: EEQC COMPLIANCE MANDAL
PURPOSE: This transmittal covers the issuance of Section 8 of the
new Compliance Manual on "Retaliation™. The section

provides guidance and instructions for investigating and
analyzing claims of retaliation under the statutes
enforced by the EEOC.

EFFECTIVE
DATE: Upon receipt

DISTRIBUTION: EEOC Compliance Manual holders

OBSOLETE
DATA: Section 614 of Compliance Manual, Volume 2

FILING

INSTRUCTIONS: This is the first section issued as part of the new
Compliance Manual. Section 614 of the existing Compliance
Manual should be discarded.

Paul M. Igasaki
Chairman

SECTION 8: RETALIATION
TABLE OF CCNTENTS

(Note: Page numbering applies only to printed version as distributmpe Concernlng the
EECC, or to PDF version as available on the EEOC web site, Supreme Couft’s

h . . B . « . . :
FEpe/fnn. ecoc.gov/.) Decision in University of

CHARGE-PROCESSING OUTLINE .. vy vvvannnionncnns B R .e Te.x'as Southwestern
§-I. INTRODUCTION.............. e e Medical Center v.
A, CVERVIEW ....... bW a e e Bl e fd et ree s s nan —
B. BASIS FOR FILING A CHARGE . v v v vt v v veracnennnnn- e e . N%$ar' 133 S' Ct' 2517
(2013).
B-II. ELEMENTS OF A RETALIATION CLAIM......... S D Rl RN LR e IRt 8-3
A. OVERVIEW ....civvinnenecnnnnss P P e = =
B. PROTECTED ACTIVITY: OPPOSITION...e. . veueeromonrnnnsen I.n: —I e,r to EStIat,)IISh unlawful
1. Definition. .eeuereenneennnnns.. AT R A retaliation, a claimant must
2. Examples of OppoSitioN....euv.icriveerneannnn ....Preve that t_he employer too_k an
3. Standards Governing Application of the Cppositio@dverse action because of his or
Clause....... et B A heB-epposition to unlawful
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b. Opposition Need Only Be Based on ReasonaQJ&mmaint' investi ation, or
and Good Faith Belief = 9
oog Falt TSRS lawsdit about discrimination.
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1. Definition.......coccvivvenncnns et e heRt-fhat a Title VII retaliation
2. Participati?n Is.Protecte§ Begardless of Whethe?dahnant‘ﬁnustestabHshthat
the Allegations in the Original Charge Were Vallﬁis or her protected activity was
or Reasonable .......e0v0cunn P st s are e & Butofor cause of the alleged
3, Person Claiming Retaliation Need Not Be the Persoa X g
Whe Engaged in Participation....... Ceseerene e Jgyepse a“:’tlon_ by the
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Statutory Proceedings Need Not Have Been Engagedclaimant must show that the
in by the Named Respondent ....vievenvereensennn. efrpldyer would not have taken
D, ADVERSE ACTION .....ceeeeensnan t ot e e e N .t-"%"bbtion *in the absence of”
1. General Types of Adverse Actions...... Vereer s tl?EHaimant’s protected
2. Adverge Ac1.::|.ons Can Occur Aftelr the Employment activity. The Nassar Court
Relationship Between the Charging Party and . d the EEOC” i
Respondent Has Ended................. ftarraeaaea ':@—eﬁe . e_ . S po§|t|on
3, Adverse Actions Need Not Qualify as "Ultimate that retal'a_tlon_ is a basis for
Employment Action" or Materially Affect the Term@mployer liability whenever it is
or Conditions of Employment to Constitute a motivating factor for an
Retaliation ........ccoivcnunn. B aflvéfse action. Nassar also
E. PROOF OF‘ CAUSAL'CONNECTION e mriaime & S e S@ﬁ Binted the EEOC’s position
1. D}rect F_‘.v:Ldelmce AEEREE R PP RE R = ‘G[e]vidence as to any
2. Circumstantial Evidence ..........ieevevcecennnnn =17 .
legitimate motive for the
B-III. SPECIAL REMEDIES ISSUES ..vvuuinvrevrnannnns ‘e . chaljgnged action VY°U|d be
A. TEMPORARY OR PRELIMINARY RELIEF. . .vs.ooouunnnerennnnn. rgleyant only to relief, [but] not
B. COMPENSATORY AND PUNITIVE DAMAGES. ......oeuvuesn. I tadiability.” 1998 Compliance
1. Availability of Damages for Retaliation Under ADEnual Section 8 on Retaliation.
and EPAR ... ..cceeerennnns R R P YT . .wsgér had no effect on the
2. Appropriateness of Punitive Damages ...........-. CS,—.&}”ance Manual’s discussion

of what constitutes an adverse
action for a retaliation claim,

CHARGE-PROCESSING OUTLINE which the Supreme Court
supported in Burlington N. &

In processing a charge involving an allegation of retaliation, Santa Fe Rwy v. White, 548
consider the following issues (for a detailed discussion of each (.G, 53 (20086).
issue, see accompanying chapter at referenced pages):

There are three essential elements of a retaliation claim:

1) protected activity -- opposition to discrimination or participation
in the statutory complaint process

2} adverse action

3) causal connection between the protected activity and the adverse

action
I. Protected Rctiwvity
A. Did CP oppose discrimination? ....... veansrraceassad

2 of 21

i, Did the charging party {CP) explicitlyv or
implicitly communicate to the respondent (R) or
another covered entity a belief that its activaty
constituted unlawful discrimination under Title

1/30/2015 5:53 PM
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VII, the ADR, the ADEA, or the EPA?

= If the protest was broad or ambiguous, would
CP's protest reasonably have been interprated
as opposition to such unlawful discrimination?

Did someons c¢losely associated with CP oppose
discrimination?

ls Was the manner of oppogition reasonable? Was the
manner of opposition so disruptive that it
significantly interfered with R's legitimate
business concerns?

= If the manner of opposgition was not
reascnable, CP is not protected under the
anti~-retaliation clauses.

S Did CP have a reasonable and good faith belief that
the opposed practice wiplated the anta-
discrimination laws?

= if ac, CP is protected against retaliztion,
even if s/he was mistaken about the
unlawfulness of the challenged practices.

=5 If not, CP is not pretected under the anti-
retaliation clauses.

B. Did CP participate in the stetutory complaint process?... 9

Pid CP or someone closely associated with CP file a
charge, or testify, assist, or participate in any mamner
in an investigation, proceeding, hearing, or lawsuit
under the statutes enforced by the EEOC?

= If 80, CP is protected against retaliation
regardless of the validity or reasonableness of the
original allegation of discrimination.

CP is protected against retaliation by a respondent
for participating in statutory complaint
proceedings even if that ceomplaint involved &
different covered entity.

Adverse Actaion

Fa
-1
.

Did R subject CP te any kind of adverse treatment? ..... il

= Adverse actions undertaken after CP's employment
relationship with R ended, such as negative jcb
references, can be challenged.

- Although trivial anncyances are not acticnable,
mare significant retaliatory treatment that is
reasonably likely to deter protected activity is
unlawful. There is no requirement that the adwerse
action materially affect the terms, conditions, or
privileges of employment.

JEILTT Causal Connection
A. Is thera direct evidence that retaliation was & motive
for the adverse ACEIiONT e, .inersinessssannrnannns 15

e Did R official admit that 1t undertook the adverse

3of21 1/30/2015 5:53 PM
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action because of the protected activity?

2, Pid R officzal express bias against CP based on the
protected activity? If so, is there evidence
linking that statement of bias to the adverse
action?

= Such a link would be established if, for
example, the statement was made by the
decision-maker at the time of the challenged
action.

If there is direct evidence that retaliation was & motive
for the adverse action, "cause" should be found. Evadence
as to any additional legitimate motive would be relavant

only to relief, under a mixed-motives analysis,

Is there circumstantial evidence that retaliation was the
true reason for the adverse action? ..o.vvvveenrac.. 16

1. Iz there evidence raising an inference that
zetaliation was the cause of the adverse action?

= Such an inference is raised i1f the adverse
action took place shortly after the protected
activity and 1f the decision-maker was aware
of the protected activity before undertaking
the adverse action.

= If there was a long period of time between the
protected activity and the adverse actioch,
determine whether there is other evidence
raising an inference that the cause of the
adverse action was retaliation.

2L Has R produced evidence of a legitimate,
nondiscriminatory reason for the adverse action?

31 Is R's explanation a pretext designed te hide
retaliation?

~- Did R treat similarly situated employees who
did not engage in protected activity
differently from CP?

= Did R subject TP to heightened serutiny after
a/he engaged in preotected activity?

If, on the basis of all of the evidence, the investigator
13 perauvaded that retaliation was the true reason for the
adverse action, then "cause" should be found.

IV. Special Remedies Issues

A.

Is it appropriate to seek temporary or preliminary relief
pending final disposition of the charge?............. 19

1, Is there a substantial likelihoeod that the
challenged action will be found to constitute

unlawful retaliation?

2. Will the retaliation cause irreparable harm tc CP
and/or the EEOQC?

Will CP likely incur irreparable harm beyond

http://www.eeoc.gov/policy/docs/retal.html
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financial hardship because of the retaliation?

- If the retaliation appears to be based on CP's
filing of a prior EEQC charge, will that
retaliation likely cause irreparable harm to
EEQC's ability to investigate CP's original
charge of discrimination?

If there is a substantial likelihood that the challenged
action will constitute retaliation and if that
retaliation will cause irreparable harm to CP and/or the
EEOC, contact the Regional Attorney about pursuing
temporary or preliminary relief.

B. Are compensatory and punitive damages available and
appropriate?,. .. ...ttt et e e e aeaa e 20

Compensatory and punitive damages are available for
retaliation claims under all of the statutes enforced by
the EEOC, including the ADEA and the EPA. Compensatory
and punitive damages for retaliation c¢laims under the
ADEA and the EPA are not subject to statutory caps.

Punitive damages often are appropriate in retaliation
claimg under any of the statutes enforced by the EECQC.

8-I INTRODUCTION
A, OVERVIEW

Title VII of the Civil Rights Act of 1964\1, the Age Discrimination
in Employment Act\2, the Americans with Disabilities Act\3, and the Equal
Pay Act\4 prohibit retaliation by an employer, employment agency, or labor
organization because an individuwal has engaged in protected activity.
Protected activity consists of the following:

PROTECTED ACTIVITY

(1) opposing a practice made unlawful by one of the employment
discrimination statutes (the "opposition" clause); or

(2) filing a charge, testifying, assisting, or participating in
any manner in an investigation, proceeding, or hearing under
the applicable statute (the "participation” clause},.

This chapter reaffirms the Commission's policy of ensuring that
individuals who oppose unlawful employment discrimination, participate in
employment discrimination proceedings, or otherwise assert their rights
under the laws enforced by the Commission are protected against
retaliation. Voluntary compliance with and effective enforcement of the
anti-discrimination statutes depend in large part on the initiative of
individuals to oppose employment practices that they reasonably believe to
be unlawful, and to file charges of discrimination. If retaliation for
such activities were permitted to go unremedied, it would have a chilling
effect upon the willingness of individuals to speak out against employment
discrimination or to participate in the EEOC's administrative process or
other employment discrimination proceedings.

The Commission can sue for temporary or preliminary relief before
completing its processing of a retaliation charge if the charging party or
the Commission will likely suffer irreparable harm because of the

http:/fwww.eeocc.gov/policy/docs/retal.html
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retaliation. The investigator should contact the Regional Attorney eaxly
in the investigation if it appears that it may be appropriate to seek such
relief. See Section 8-III A. for guidance on the standards for seeking
temporary or preliminary relief.

B. BASIS FCR FILING A CHARGE

A charging party who alleges retaliation under Title VII, the ADA,
the ADEA, or the EPA need not alsc allege that he was treated differently
because of race, religion, sex, naticnal origin, age, or disability\6. A
charging party who alleges retaliation in vielation of the ADA need not be
a qualified individual with a disability\7. Similarly, a charging party
who alleges retaliation for protesting discrimination against persons in
the protected age group need not be in the protected age group in order to
bring an ADEA claim.\8

A charging party can challenge retaliation by a respondent even if
the retaliation occurred after their employment relationship ended\9.
S/he can also challenge retaliation by a respondent based on his/her
protected activity involving a different employer, or based on protected
activity by someone closely related to or associated with the charging
party.\10

A charging party can bring an ADA retaliation claim against an
individual supervisor, as well as an employer. This is because Section
503(a} of the ADA makes it unlawful for a "person” to retaliate against an
individual for engaging in protected activity.\11

8-II. ELEMENTS CF A RETALIATION CLAIM
A. OVERVIEW

There are three essential elements of a retaliation claim:

ELEMENTS OF RETALIATION

1} opposition to discrimination or participation in covered
proceedings

2} adverse action

3) causal connection between the protected activity and the
adverse action

B. PROTECTED ACTIVITY: OPPOSITION
1. Definition

The anti-retaliation provisions make it unlawful to discriminate
against an individual because s/he has opposed any practice made unlawfunl
under the employment discrimination statutes\12. This protection applies
if an individual explicitly or implicitly communicates to his or her
employer or other covered entity a belief that its activity constitutes a
form of employment discrimination that is covered by any of the statutes
enforced by the EECC.

While Title VII and the ADEA prohibit retaliation based on
opposition to a practice made unlawful by those statutes, the ADA
prohibkits retaliation based on cpposition to "any act or practice made
unlawful by this chapter.” The referenced chapter preohibits not only

1/30/2015 5:53 PM
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disability-based employment discrimination, but also disability
discrimination in state and local government services, public
accommodations, commercial facilities, and telecommunications. Thus, the
ADA prohibits retaliation for opposing not just allegedly discriminatory
employment practices but also practices made unlawful by the other titles
of the statute.

2. Examples of Opposition

* Threatening to file a charge or other formal complaint
alleging discrimination

Threatening to file a complaint with the Commission, a state
fair employment practices agency, union, court, or any other
entity that receives complaints relating to discrimination is
a form of opposition.

Example - CP tells her manager that if he fails to raise
her salary to that of a male coworker who performs the
same job, she will file a lawsuit under either the federal
Equal Pay Act or under her state's parallel law. This
statement constitutes "opposition."

* Complaining to anyone about alleged discrimination against
oneself or others

A complaint or protest about alleged employment discrimination
to a manager, union official, co-worker, ccompany EEO official,
attorney, newspaper reporter, Congressperson, or anyone else
constitutes opposition. Opposition may be nonverbal, such as
picketing or engaging in a production sleow-down. Furthermore,
a complaint on behalf of another, or by an employee's
representative, rather than by the employee herself,
constitutes protected opposition by both the person who makes
the complaint and the person on behalf of whom the complaint
is made.

A complaint about an employment practice constitutes protected
opposition only if the individual exzplicitly or implicitly
communicates a belief that the practice constitutes unlawful
employment discrimination\13. Because individuals often may not
know the specific requirements of the anti-discrimination laws
enforced by the EEOC, they may make broad or ambiguous
complaints of unfair treatment. Such a protest is protected
opposition if the complaint would reasonably have been
interpreted as opposition to employment discrimination.

Example 1 — CP calls the President of R's parent company to
protest religious discrimination by R. CP's protest
constitutes "opposition."

. Example 2 - CP complains to co-workers about harassment of a
disabled employee by a supervisor. This complaint
constitutes "opposition.”

Example 3 - CP complains to her foreman about graffiti in
her workplace that is derogatory toward women. Although CP
does not specify that she believes the graffiti creates &
hostile work environment based on sex, her complaint

7 of 21 1/30/2015 5:53 PM
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reasonably would have been interpreted by the foreman as
opposition to sex discrimination, due to the sex-based
content of the graffiti. Her complaint therefore constitutes
"opposition."

Example 4 - CP {African-American) reguests a wage increase
from R, arguing that he deserves to get paid a higher salary.
He does not state or suggest a belief that he is being
subjected to wage discrimination based on race. There also
is no basis to conclude that R would reascnably have
interpreted his complaint as opposition to race
discrimination because the challenged unfairness could have
been based con any of several reasons. CP's protest therefore
does not constitute protected “"copposition."

* Refusing to obey an order because of a reasonable belief that
it is discriminatory

Refusal to cbey an order constitutes protected opposition if
the individual reasonably believes that the order requires him
or her to carry out unlawful employment discrimination.

Example - CP works for an employment agency. His manager
instructs him not to refer any African-Americans to a
particular client, based on the client's request. CP refuses
to obey the order and refers an African-BRmerican applicant
to that client. CP's action constitutes "epposition.”

Refusal to obey an order alsc constitutes protected opposition
if the individual reasonably believes that the order makes
discrimination a term or condition of employment. For
example, in one case a court recognized that a correction
officer's refusal to cooperate with the defendant's practice
of allowing white but not black inmates to shower after work
shifts constituted protected opposition. Even if the inmates
were not "employees,"™ the plaintiff could show that his
enforcement of the policy made race discrimination a term or
condition of his employment. Thus, his refusal to obey the
order constituted opposition to an unlawful employment
practice.\14

* Requesting reasonable accommodation or religicus accommodation

A request for reasonable accommodation of a disability
constitutes protected activity under Section 503 of the ADA,
Although a perscn making such a request might not literally
"oppose" discrimination or "participate” in the administrative
or judicial complaint process, s/he is protected against
retaliation for making the request. As one court stated,

It would seem anomalous . . . to think Congress
intended no retaliation protection for employees
who request a reasonable accommodation unless they
also file a formal charge. This would leave
employees unprotected if an employer granted the
accommodation and shortly thereafter terminated the
employee in retaliation\15.

8 of 21 1/30/2015 5:53 PM
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By the same rationale, persons reguesting religious
accommodation under Title VII are protected against
retaliation for making such requests.

3. Standards Governing Application of the Opposition Clause

Although the opposition clause in each of the EEQ statutes is
broad, it does not protect every protest against job discrimination. The
following principles apply:

a. Manner of Opposition Must Be Reasconable

The manner in which an individual protests perceived employment
discrimination must be reasonable in order for the anti- retaliation
provisions to apply. In applying a "reasonableness" standard, courts and
the Commission balance the right of individuals to oppose employment
discrimination and the public's interest in enforcement of the EEQ laws
against an employer's need for a stable and productive work environment.

Publi¢ criticism of alleged discrimination may be a reasonable form
of opposition. Courts have protected an employee's right to inform an
employer's customers about the employer's alleged discrimination, as well
as the right to engage in peaceful picketing to oppose allegedly
discriminatory employment practices.\186

On the other hand, courts have found that the following activities
were not reasonable and thus not protected: searching and photocopying
confidential documents relating to alleged ADEA discrimination and showing
them to co-workers\l7; making an overwhelming number of complaints based
on unsupported allegations and bypassing the chain of command in bringing
the complaints\18; and badgering a subordinate employee to give a witness
statement in support of an EEQOC charge and attempting to coerce her to
change her statement.\19 Similarly, unlawful activities, such as acts or
threats of violence to life or property, are not protected.

If an employee's protests against allegedly discriminatory
employment practices interfere with job performance to the extent that
they render him or her ineffective in the job, the retaliation provisions
do not immunize the worker from appropriate discipline or discharge\20.
Opposition to perceived discrimination does not Serve as license for the
employee to neglect job duties.

b. Opposition Need Only Be Based on Reascnable and
Good Faith Belief

A person is protected against retaliation for opposing perceived
discrimination if s/he had a reasonable and good faith belief that the
cpposed practices were unlawful. Thus, it is well settled that a
violation of the retaliation provision can be found whether or not the
challenged practice ultimately is found to be unlawful\2l. As one court
has stated, requiring a finding of actual illegality would "undermine(]
Title VII's central purpose, the elimination of employment discrimination
by informal means; destroy[] one of the chief means of achieving that
purpose, the frank and non-disruptive exchange of ideas between employers
and employees; and serve[] no redeeming statutory or policy purposes of
its own."\22

Example 1 - CP complains to her office manager that her
supervisor failed to promote her because of her gender.
{She believes that sex discrimination occurred because she
was qualified for the promotion and the supervisor promoted
a male instead.) CP has engaged in protected opposition
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regardless of whether the promotion decision was in fact
discriminatory because she had a reasonable and good faith
belief that discrimination occurred.

Example 2 - Same as above, except the job sought by CP was
in accounting and required a CPA license, which CP lacked
and the selectee had. CP knew that it was necessary to have
a CPA license to perform this job. CP has not engaged in
protected opposition because she did not have a reascnable
and good faith belief that she was rejected because of sex
discrimination.

c. Person Claiming Retaliation Need Not Be the Person Who
Engaged in Cpposition

Title VII, the ADEA, the EPA, and the ADA prohibit retaliation
against someone so closely related to or associated with the perscn
exercising his or her statutory rights that it would discourage that
persen from pursuing those rights\23. For example, it is unlawful to
retaliate against an employee because his son, who is also an employee,
opposed allegedly unlawful employment practices. Retaliation against a
close relative of an individual who opposed discrimination can be
challenged by both the individual who engaged in protected activity and
the relative, where both are employees. See Section 8-II C.3. for
discussion of similar prineciple under "participation" clause.

d. Practices Opposed Need Not Have Been Engaged in by the
Named Respondent

There is no requirement that the entity charged with retaliation be
the same as the entity whose allegedly discriminatory practices were
oppesed by the charging party. For example, a viclation would be found if
a respondent refused to hire the charging party because it was aware that
she opposed her previous employer's allegedly discriminatory practices.

C. PROTECTED ACTIVITY: PARTICIPATION
1. Definition

The anti-retaliation provisions make it unlawful to discriminate
against any individual because s/he has made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding,
hearing, or litigation under Title VII, the ADEA, the EPA, or the ADA.
This protection applies to individuals challenging employment
discrimination under the statutes enforced by EEOC in EEQC proceedings, in
state administrative or court proceedings, as well as in federal court
proceedings, and to individuals who testify or otherwise participate in
such proceedings\24. Protection under the participation clause extends to
those who file untimely charges. 1In the federal sector, once a federal
employee initiates contact with an EEOQ counselor, (s)he is engaging in
"participation."\25

2. Partiecipation Is Protected Regardless of Whether the
Allegations in the Original Charge Were Valid or
Reasonable

The anti-discrimination statutes do not limit or condition in any
way the protection against retaliation for participating in the charge
process. While the opposition clause applies only to those who protest
practices that they reasonably and in gocd faith believe are unlawful, the
participation clause applies to all individuals who participate in the
statutory complaint process. Thus, courts have consistently held that a
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respondent is liable for retaliating against an individonal for filing an
EEOC charge regardless of the validity or reasonableness of the charge\26.
To permit an employer to retaliate against a charging party based on its
unilateral determination that the charge was unreasonable or otherwise
unjustified would chill the rights of all individuals protected by the
anti-discrimination statutes.

3. Person Claiming Retaliation Need Not Be the Person Who
Engaged in Participation

The retaliation provisions of Title VII, the ADEA, the EPA, and the
ADAR prohibit retaliation against scmeone so closely related to or
associated with the person exercising his or her statutory rights that it
would discourage or prevent the person from pursuing those rights. For
example, it would be unlawful for a respondent to retaliate against an
employee because his or her spouse, who is alsc an employee, filed an EECC
charge\27. Both spouses, in such circumstances, could bring retaliation

claims.
4. The Practices Challenged in Prior or Pending Statutory
Proceedings Need Not Have Been Engaged in by the Named

Respondent

An individual is protected against retaliation for participatien in
employment discrimination proceedings even if those proceedings involved a
different entity\28. For example, a violation would be found if a
respondent refused to hire the charging party because it was aware that
she filed an EEOC charge against her former employer.

D. ADVERSE ACTION
i. General Types of Adverse Actions

The most obvious types of retaliation are denial of promotion,
refusal to hire, denial of job benefits, demotion, suspension, and
discharge. Other types of adverse actions include threats, reprimands,
negative evaluations, harassment, or other adverse treatment.

Suspending or limiting access to an internal grievance
procedure also constitutes an "adverse action.” For example, in
EEOC v. Board of Governors of State Colleges & Universities\29, a
university's collective bargaining agreement provided for a
specific internal grievance procedure leading to arbitration. The
agreement further provided that this procedure could be terminated
if the employee sought resolution in any other forum, such as the
EECC. The Seventh Circuit ruled that termination of the grievance
process constituted an adverse employment action in violation of
the anti-retaliation clause of the ADEA\30.

2. Adverse Actions Can Occur After the Employment
Relationship Between the Charging Party and Respcndent
Has Ended

In Robinson v. Shell 0il Coempany,\31 the Supreme Court unanimously
held that Title VII prohibits respondents from retaliating against former
employees as well as current employees for participating in any proceeding
under Title VII or opposing any practice made unlawful by that Act. The
plaintiff in Robinson alleged that his former employer gave him a negative
job reference in retaliation for his having filed an EEOC charge against
it. Scme courts previously had held that former employees could not
challenge retaliation that occurred after their employment had ended
because Title VII, the ADEA, and the EPA prohibit retaliaticn against "any
employee."\32 However, the Supreme Court stated that coverage of
post-employment retaliation is more consistent with the broader context of
the statute and with the statutory purpose of maintaining unfettered
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access to the statute’s remedial mechanisms. The Court's holding applies
to each of the statutes enforced by the EEOC because of the similar
language and common purpose of the anti-retaliation provisions.

Examples of post-employment retaliation include actions that are
designed to interfere with the individual's prospects for employment, such
as giving an unjustified negative job reference, refusing to provide a Jjob
reference, and informing an individual's prospective employer about the
individual’'s protected activity.\33 However, a negative job reference
about an individual who engaged in protected activity does not constitute
unlawful retaliation unless the reference was based on a retaliatory
motive. The truthfulness of the information in the reference may serve as
a defense unless there is proof of pretext, such as evidence that the
former employer routinely declines to offer information about its former
employees' job performance and violated that policy with regard to an
individual whe engaged in protected activity. See Section 8-II E. below.

Retaliatory acts designed to interfere with an individual‘s
prospects for employment are unlawful regardless of whether they cause =
prospective employer to refrain from hiring the individual\34. As the
Third Circuit stated, "an employer who retaliates cannot escape liability
merely because the retaliation falls short of its intended result."\35
However, the fact that the reference did not affect the individual's job
prospects may affect the relief that is due.

3. Adverse Actions Need Not Qualify as "Ultimate Employment
Actions™ or Materially Affect the Terms or Conditions of
Employment to Constitute Retaliation

Some courts have held that the retaliation provisions apply cnly to
retaliation that takes the form of ultimate employment acticns\36. Others
have construed the provisions more broadly, but have required that the
action materially affect the terms, conditions, or privileges of
employment.\37

The Commission disagrees with those decisions and concludes that
such constructicns are unduly restrictive. The statutory retaliation
clauses prohibit any adverse treatment that is based on a retaliatory
motive and is reasonably likely to deter the charging party or others from
engaging in protected activity. Of course, petty slights and trivial
annoyances are not actionable, as they are not likely to deter protected
activity. More significant retaliatory treatment, however, can be
challenged regardless of the level of harm. As the Ninth Circuit has
stated, the degree of harm suffered by the individual "goes to the issue
of damages, not liability."\38

Example 1 - CP filed a charge alleging that he was racially
harassed by his supervisor and co-workers. After learning
about the charge, CP's manager asked two employees to keep
CP under surveillance and report back about his activities.
The surveillance constitutes an "adverse action" that is
likely to deter protected activity, and is unlawful if it was
conducted because of CP's protected activity.

Example 2 - CP filed a charge alleging that she was denied a
promotion because of her gender. One week later, her
supervisor invited a few employees out to lunch. CP believed
that the reason he excluded her was because of her EEOC
charge. Even if the supervisor chose not to invite CP
because of her charge, this would not constitute unlawful
retaliation because it is not reasonably likely to deter
protected activity.
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Example 3 - Same as Example 2, except that CP's supervisor
invites all employees in CP's unit to regular weekly lunches.
The supervisor excluded CP from these lunches after she

filed the sex discrimination charge. If CP was excluded
because of her charge, this would constitute unlawful
retaliation since it could reascnably deter CP or others from
engaging in protected activity.

The Commission’s position is based on statutory language and policy
considerations. The anti-retaliation provisions are exceptionally broad.
They make it unlawful "to discriminate” against an individual because of
his or her protected activity. This is in contrast to the general
anti-discrimination provisions which make it unlawful to discriminate with
respect to an individual's "terms, conditions, or privileges of
employment." The retaliation provisions set no qualifiers on the term "to
discriminate, " and therefore prohibit any discrimination that is
reasonably likely to deter protected activity\39. They do not restrict
the actieons that can be challenged to those that affect
the terms and conditions of employment\40. Thus, a violation will
be found if an employer retaliates against a worker for engaging in
protected activity through threats\41, harassment in or out of the
workplace, or any other adverse treatment that is reasonably likely
to deter protected activity by that individual or other employees.\42

This broad view of coverage accords with the primary purpose cof the
anti-retaliation provisions, which is to "[m]aintain[] unfettered access
te statutory remedial mechanisms."\43 Regardless of the degree or quality
of harm tc the particular complainant, retaliation harms the public
interest by deterring others from filing a charge\44. An interpretation
of Title VII that permits some forms of retaliation to go unpunished would
undermine the effectiveness of the EEOQ statutes and conflict with the
language and purpose of the anti-retaliatien provisions.

E. PROCF OF CAUSAL CONNECTION

In order t¢ establish unlawful retaliation, there must be proof
that the respondent took an adverse action because the charging party
engaged in protected activity. Proof of this retaliatory motive can be
through direct or circumstantial evidence. The evidentiary framework that
applies to other types of discrimination claims also applies to
retaliation claims.

1. Direct Evidence

If there is credible direct evidence that retaliation was a motive
for the challenged action, "cause” should be found. Evidence as to any
legitimate motive for the challenged action would be relevant only to
relief, not to liability.\45

Direct evidence of a retaliatory motive is any writtem or verbal
statement by a respondent official that s/he undertock the challenged
action because the charging party engaged in protected activity. Such
evidence also includes a written or oral statement by a respondent
cfficial that on its face demonstrates a bias toward the charging party
based on his or her protected activity, along with evidence linking that
bias te the adverse action. Such a link could be shown if the statement
was made by the decision-maker at the time of the adverse action\46.
Direct evidence of retaliation is rare.

Example - CP filed a charge against Respondent A, alleging
that her supervisor sexually harassed and constructively
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discharged her. CP subsequently sued A and reached a
settlement. When CP applied for a new job with Respondent B,
she received a conditional offer subject to a reference
check. When B called CP's former supervisor at & Co. for a
reference, the supervisor said that CP was a "troublemaker,"
started a sex harassment lawsuit, and was not anyone B "would
want to get mixed up with." B did not hire CP. She
suspected that her former supervisor gave her a negative
reference and filed retaliation charges against A and B. The
EEOC investigator discovered notes memorializing the phone
conversation between A and B. These notes are direct
evidence of retaliation by A because they prove on their face
that A told B about CP's protected activity and that A gave
CP a negative reference because of that protected activity.
These notes are not direct evidence of retaliation by B
because they do not directly prove that B rejected CP because
of her protected activity. However, the fact that B gave CP
a conditional job offer and then decided not to hire her
after learning about her protected activity is strong
circumstantial evidence of B's retaliation. (See Section
8-11 E.2. below.)

2. Circumstantial Evidence

The most common method of proving that retaliation was the reason
for an adverse action is through circumstantial evidence. A violation is
established if there is circumstantial evidence raising an inference of
retaliation and if the respondent fails to produce evidence of a
legitimate, non-retaliatory reason for the challenged action, or if the
reason advanced by the respondent is a pretext to hide the retaliatory
motive.

CIRCUMSTANTIAL EVIDENCE OF RETALIATION

1. Evidence raises inference that retaliation was the cause of
the challenged action;

2. Respondent produces evidence of a legitimate,
non-retaliatory reason for the challenged action; and

3. Complainant proves that the reason advanced by the
respondent is a pretext to hide the retaliatory motive.

An initial inference of retaliation arises where there is
proof that the protected activity and the adverse action were
related.\47 Typically, the link is demonstrated by evidence that:
(1) the adverse action occurred shortly after the protected
activity, and (2) the person who undertook the adverse action was
aware of the complainant's protected activity before taking the
action.

An inference of retaliation may arise even if the time period
between the protected activity and the adverse action was long, if there
is other evidence that raises an inference of retaliation. For example, in
Shirley v. Chrysler First, Inc.\48, a l4-month interval between the
plaintiff's filing of an EEOC charge and her termination did not
conclusively disprove retaliation where the plaintiff's manager mentiocned
the EEOC charge at least twice a week during the interim and termination
occurred just two months after the EEOC dismissed her charge.\49
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Common non-retaliatory reasons offered by respondents for
challenged actions include: poor job performance; inadequate
qualifications for the position scught; violation of work rules or
insubordination; and, with regard to negative job references, truthfulness
of the information in the reference. For example, in one case, the
plaintiff claimed that she was discharged for retaliatory reasons but the
employer produced unrebutted evidence that she was discharged because of
her excessive absenteeism\50. In another case, the plaintiff alleged that
his former employer's negative job reference was retaliatory, but the
defendant established that the evaluation was based on the former
supervisor's personal observation of the plaintiff during his employment
and contemporary business records documenting those observations.\51

Even if the respondent produces evidence of a legitimate,
nondiscriminatory reason for the challenged action, a violation will still
be found if this explanation is a pretext designed to hide the true
retaliatory motive. Typically, pretext is proved through evidence that
the respondent treated the complainant differently from similarly situated
employees or that the respondent's explanation for the adverse action is
not believable. Pretext can also be shown if the respondent subjected the
charging party's work performance to heightened scrutiny after she engaged
in protected activity\52.

Example 1- CP alleges that R denied her a promotion because
she opposed the under-representation of women in management
jobs and was therefore viewed as a "troublemaker." The
promotion went to another female employee. R asserts that
the selectee was better gqualified for the job because she had
a Masters in Business Administration, while CP only had a
college degree. The EECC investigator finds that this
explanation is pretextual because CP has significantly
greater experience working at R Company and experience has
always been the most important criterion for selection for
management jobs.

Example 2 - CP alleges that R gave him a negative job
reference because he had filed an EEOC charge. R produces
evidence that its negative statements to CP's prospective
employer were honest assessments of CP's job performance.
There is no proof of pretext, and therefore the investigator
finds no retaliation.

Example 3 - Same as Example 2, except there is evidence that
R routinely declines to offer information about former
employees' job performance. R fails to offer a credible
explanation for why it violated this policy with regard to
CP. Therefore, pretext is found.

8§-III SPECIAL REMEDIES ISSUES
A. TEMPORARY OR PRELIMINARY RELIEF

Section 706(f) (2} of Title VII authorizes the Commission to seek
temporary injunctive relief before final disposition of a charge when a
preliminary investigation indicates that prompt judicial action is
necessary to carry out the purposes of Title VII. Section 107 of the ADA
incorporates this provision. The ADEA and the EPA do not authorize a
court to give interim relief pending resolution of an EEOC charge.
However, the EEQC can seek such relief as part of a lawsuit for permanent
relief, pursuant to Rule 65 of the Federal Rules of Civil Procedure.
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Temporary or preliminary relief allows a court to stop retaliation
before it occurs or continmes. Such relief is appropriate if there is a
substantial likelihood that the challenged action will be found te
constitute unlawful retaliation, and if the charging party and/or the EEQC
will likely suffer irreparable harm because of the retaliation. Although
courts have ruled that financial hardships are not irreparable, other
harms that accompany loss of a job may be irreparable. For example, in
one case forced retirees showed irreparable harm and qualified for a
preliminary injunction where they lost work and future prospects for work,
consequently suffering emotional distress, depression, a contracted social
life, and other related harms\53. A temporary injunction also is
appropriate if the respondent's retaliation will likely cause irreparable
harm to the Commission's ability to investigate the charging party's
original charge of discrimination. For example, the retaliation may
discourage others from providing testimony or from filing additienal
charges based on the same or other alleged unlawful acts\54.

The intake officer or investigator should notify the Regional
Attorney when a charge of retaliation is filed and where temporary or
preliminary relief may be appropriate.\55

B. COMPENSATORY AND PUNITIVE DAMAGES
1. Availability of Damages for Retaliation Under ADEA and
EPA

A 1977 amendment to the Fair Labor Standards Act authorizes both
legal and equitable relief for retaliation claims under that Act\56.
Compensatory and punitive damages therefore are available for retaliation
claims brought under the EPA and the ADEA, as well as under Title VII and
the ADAN57. The compensatory and punitive damages obtained under the EPA
and the ADEA are not subject to statutory caps.

2, Appropriateness of Punitive Damages

Proven retaliation frequently constitutes a practice undertaken
"with malice or with reckless indifference to the federally protected
rights of an aggrieved individual." Therefore, punitive damages often
will be appropriate in retaliation ¢laims brought under any of the
statutes enforced by the EEOC\58.

1 Section 704(a) of Title VII, 42 U.S.C. § 2000e-3(a).
2 Section 4(d) of the ADFA, 29 U.S.C. § 623(d).

3 Section 503(a) of the ADA, 42 U.S.C. § 12203(a}. Section 503 (b} of the
ADA, 42 U,5.C.12203{b)}, further provides that it is unlawful "to coerce,
intimidate, threaten, or interfere with anyindividual in the exercise or
enjoyment of, or on account of his or her having exercised or enjoyed, or
on account of his or her having aided or encouraged any other individual
in the exercise orenjoyment of, any right granted or protected by this
chapter."

4 Section 15(a){3) of the Fair Labor Standards Act (FLSA), 29 U.s5.C. §
215¢a) (3).

5 Federal employees are also protected against retaliation under each of
the employment discrimination statutes. See, e.g., Hale v. Marsh, 808
F.2d 616, 61% (7th Cir. 198B6) (recognizing retaliation cause of action for
federal employees under Title VII); Bornholdt v. Brady, 86% F.2d 57, &2
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(2d Cir. 1889) (recognizing retaliation cause of action for federal
employees under ADEA}.

6 Where it appears that a charging party's allegation of unlawful
retaliation may alsoc be subject to the jurisdiction of another federal
agency or a state or local government, s/he should be referred promptly to
the appropriate office. For example, if the charging party is covered by
a collective bargaining agreement and is a member of the unicn, s/he
should be referred to the NLRB to be counseled on unlawful retaliation
under the National Labor Relaticons Act. Non-payment of overtime pay
should be directed to the Department of Labor, Wage and Hour Diwvision.

The EEOC office should proceed with its investigation of allegations under
its jurisdiction, and refer to any applicable memorandum of understanding
or coordination rule with the agency that also has jurisdiction over the
matter.

7 Krouse v. American Sterilizer, 126 F.3d 494 (3d Cir. 1997).

8 Anderson v. Phillips Petroleum, 722 F. Supp. 668, 671-72 (D. Kan. 1989).
9 See Section B-II D.

10 See Sections B-II B.3.c¢. and d. and B-II C.3. and 4.

11 Ostrach v. Regents of University of California, 957 F. Supp. 196 (E.D.
Ca. 1997) (individual can be sued for retaliation under section 503 of
ADA) .

12 The anti-retaliation provision of the Fair Labor Standards Act, which
applies to the Equal Pay Act, does not contain a specific "opposition"
clause. However, courts have recognized that the statute prohibits
retaliation based on opposition to allegedly unlawful practices. See,
e.g., EEOC v. Romeco Community Sch., 976 F.2d 985, 989-90 (6th Cir.
1992); EEOC v. White & Son Enterprises, 881 F.2d 1006, 1011 (1lth Cir.
1989}. Contra Lambert v. Genessee Hospital, 10 F.3d 46, 55 (2d Cir.
1993), cert. denied, 511 U,S. 1052 (1934).

13 See, e.g., Barber v. CSX Distrib. Services, 68 F.3d 694 (3d Cir. 1885)
(plaintiff's letter to defendant's human resources department complaining
about unfair treatment and expressing dissatisfaction that job he sought
went to a less qualified individual did not constitute ADEA opposition
because letter did not explicitly or implicitly allege that age was reason
for alleged unfairness).

14 Moyo v. Gomez, 40 F.3d 982 (%th Cir. 1994), cert. denied, 513 U.5. 1081
{1995} .

15 Seilean v. Guilford of Maine, 105 F.3d 12, 16 (lst Cir. 1997)., See
also Garza v. Bbbott Laboratories, 940 F. Supp. 1227, 1294 (N.D. Ill.
1996) {plaintiff engaged in statutorily protected expression by requesting
accommodation for her disability}. The courts in Scileau and Garza only
considered whether accommodatien requests fall within the opposition or
participation clause in Section 503(a) of the ADA. Note, however, that
Section 503 (b) more broadly makes it unlawful to interfere with "the
exercise or enjoyment of . . . any right granted or protected” by the
statute.

16 See, e.g., Sumner v. United States Postal Service, 899 F.2d 203 (2d
Cir. 1990) (practices protected by opposition clause include writing
letters t¢ customers criticizing employer's alleged discrimination).

17 O'Day v. McDonnell Douglas Helicopter Co., 79 F.3d 756 (9th Cir. 1996} .

18 Rollins v. Florida Dep't of Law Enforcement, $68 F.2d 397 (1llth Cir.
1989).
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19 Jackson v, St. Joseph State Hospital, 840 F.2d 1387 {Bth Cir.), cert.
denied, 488 U.S. 892 (1988).

20 See, e.g., Coutu v. Martin County Bd. of Comm'rs, 47 F.3d 1068, 1074
(11th Cir. 1995) (no retaliation found where plaintiff was criticized by
her supervisor not because she was opposing discrimination but because she
was spending an inordinate amount of time in "employee advocacy"
activities and was not completing other aspects of her personnel job).

21 This standard has been adopted by every circuit that has considered the
issue. See, e.g., Little v. United Technologies, 103 F.3d 956, 960 (1llth
Cir. 1987), and Trent v. Valley Electric Association, Inc., 41 F,3d 524,
526 (9th Cir. 1994).

22 Berg v. La Crosse Cooler Co., 612 F.2d 1041, 1045 (7th Cir. 1980) .

23 See, e.g., Murphy v. Cadillac Rubber & Plastics, Inc., 946 F. Supp.
1168, 1118 (W.D. N.¥. 1996) (plaintiff stated claim of retaliation where
he was subjected te adverse action based on his wife's protected
activities).

24 The participation clause protects those who testify in an employment
discrimination case about their own discriminatory conduct, even if such
testimony is involuntary. For example, in Merritt v. Dillard Paper Co.,
120 F.3d 1181 (11th Cir.1997), the defendant fired the plaintiff after he
reluctantly testified in his co-worker's Title VII case about workplace
sexual activities in which he participated. The president of the
defendant company teold the plaintiff at the time of his termination that
his testimony was "the most damning" to the defendant's case, The court
found that this comment constituted direct evidence of retaliation.

25 Hashimoto v. Dalton, 118 F.3d 671, 680 (9th Cir. 1997).
26 See, e.g., Wyatt v. Boston, 35 F.3d 13, 15 (lst Cir. 1994).

27 See, e.g., EEOC v. Ohio Edison Co., 7 F.3d 541, 544 (6th Cir. 1993)
(agreeing that plaintiff's allegation of reprisal for relative's protected
activities states claim under Title VII); Thurman v. Robertshaw Control
Co., 869 F. Supp. 934, 941 (N.D. Ga. 1994) (plailntiff could make out first
element of prima facie case of retaliation by showing that plaintiff's
close relative participated in the complaint process).

The Commission disagrees with the Fifth Circuit's holding in Holt wv.
JTM Indus., 8% F.3d 1224 (5th Cir. 1996), cert. denied, 117 S.Ct. 1821
{(1997), that there was no unlawful retaliation where the plaintiff was put
on paid administrative leave because his wife had filed an age
discrimination charge.

28 See, e.g., Christopher v. Stouder Memorial Hosp., 936 F.2d 870, 873-74
(6th Cir.) (defendant's frequent reference to plaintiff's sex
discrimination action against prior employer warranted inference that
defendant's refusal to hire was retaliatory), cert. denied, 502 U.S8. 1013
(19981).

29 957 F.2d 424 (7th Cir.), cert. denied, 506 U.S. 906 (1992).

30 See also Johnson v. Palma, 931 F.2d 203 {2d Cir. 1291) ({union's refusal
to proceed with plaintiff’s grievance after he filed race discrimination
complaint with state agency constituted unlawful retaliatien).

31 U.s. , 117 5. Ct. 843 (1897).

32 The ADA, unlike the other anti-discrimination statutes, prohibits
retaliation against "any individual™ who has opposed discrimination based
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on disability or participated in the charge process. 42 U.S.C. § 12203.

33 See, e.g., EEOC v. L. B. Foster, 123 F.3d 746 (3d Cir. 1997), cert.
denied, 66 U.S. L.W. 3388 (U.S. March 2, 1998); Ruedlinger v. Jarrett,
106 F.3d 212 (7th Cir. 1997).

34 Hashimoto v. Dalton, 118 F.3d 671, 676 (9th Cir. 1997).
35 EEOC v. L. B. Foster, 123 F.3d at 754,

36 See Ledergerber v. Stangler, 122 F.3d 1142 (8th Cir. 1997)
(reassignment of plaintiff's staff, with attendant loss of status, did not
rise to level of ultimate employment decision to constitute actionable
retaliation}; Mattern v. Eastman Kodak Co.,104 F.3d 702 (5th Cir.)
(anti-retaliation provisions only bar "ultimate employment actions"™ that
are retaliatory; harassment, reprimands, and poor evaluation could not be
challenged), cert. denied, 118 S. Ct. 336 (1997).

37 Bee, e.g., Munday v. Waste Management of North Bmerica, 126 F.3d 239
(4th Cir. 1997) (employer's instruction to workers to shun plaintiff who
had engaged in protected activity, to spy on her, and to report back to
management whatever she gaid to them did not adversely affect plaintiff's
terms, condition, or benefits of employment and therefore could not be
challenged), cert. denied, 118 S. Ct. 1053 (1998).

38 Hashimoto, 118 F.3d at 676. See also EEOC v. L. B. Foster, 123 F.3d at
754 n.4 {plaintiff need not prove that retaliatory denial of job reference
caused prospective employer to reject her; such a showing is relevant only
to damages, not liability); Smith v. Secretary of Navy, 659 F.2d 1113,
1120 (D.C. Cir. 1981} ("the questions of statutory violation and
appropriate statutory remedy are conceptually distinct. BAn illegal act of
discrimination -- whether based on race or some other factor such as a
motive of reprisal —- is a wreong in itself under Title VII, regardless of
whether that wrong would warrant an award of [damages]").

39 See, e.g., Knox v. State of Indiana, 93 F.3d 1327, 1334 (7th Cir. 1996)
{"[tlhere is nothing in the law of retaliation that restriects the type of
retaliatory act that might be visited upon an employee who seeks to invoke
her rights by filing a complaint”); Passer v. Bmerican Chemical Society,
935 F.2d 322, 331 (D.C. Cir. 1991) (Section 704(a} broadly prchibits an
employer from discriminating against its employees in any way for engaging
in protected activity and deoes not "limit its reach only to acts of
retaliation that take the form of cognizable employment actions such as
discharge, transfer or demotion").

40 Even if there were a requirement that the challenged action affect the
terms or conditions of employment, retaliatory acts that create a hostile
work environment would meet that standard since, as the Supreme Court has
made clear, the terms and condition of employment include the intangible
work environment. Meritor Savings Bank v. Vinson, 477 U.S. 57, 64-67
{1986) . For examples of cases recognizing that retaliatory harassment is
unlawful, see DeAngelis v. El Paso Municipal Police Officers Ass'n., 51
F.3d 591 (5th Cir.), cert. denied, 116 S. Ct. 473 (1995); Davis v.
Tri-State Mack Distributer, 981 F.2d 340 (8th Cir. 1992).

4] See McKnight v. General Motors Cerp., 908 F.2d 104, 111 (7th Cir. 1990)
{"[rletaliation or a threat of retaliation is a common method of
deterrence"), cert. denied, 499 U.S, 919 (1991); Garcia v. Lawn, 805 F.2d
1400, 1401-02 (9th Cir. 1986) (threatened transfer to undesirable
location); Atkinson v. Oliver T. Carr Co., 40 FEP Cases (BNA) 1041,
1043-44 (D.D.C. 1986) (threat to press criminal complaint).

42 For examples of cases finding unlawful retaliation based on adverse
actions that did not affect the terms or conditions of empleoyment, see
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Hashimoto, 118 r.3d at 675-76 (retaliatory job reference violated Title
VII even though it did not cause failure to hire); Berry v. Stevinson
Chevrolet, 74 F.3d 980, 986 (10th Cir. 1996) (instigating criminal theft
and forgery charges against former employee who filed EEOC charge found
retaliatory); Passer, 935 F.2d at 331 (canceling symposium in honor of
retired employee who filed ADEA charge found retaliatory).

43 Robinson v. Shell 0il Co., 117 8. Ct. 843, 848 (1997).
44 Garcia, B05 F.2d at 1405.

45 The basis for finding "cause™ whenever there is credible direct
evidence of a retaliatory motive is Section 107 of the 1991 Civil Rights
Act, 42 U.S5.C. 6§ 2000e-2{(m) and 2000e-5(g) (2) {B). Section 107 provides
that an unlawful employment practice is established whenever race, color,
religion, sex, or national origin was a motivating factor, even though
other factors also motivated the practice. It further provides that a
complainant who makes such a showing can obtain declaratory relief,
injunctive relief, and attorneys fees but no damages or reinstatement if
the respondent proves that it would have taken the same action even absent
the discrimination. Section 107 partially overrules Price Waterhouse v.
Hopkins, 490 U.S. 228 (1989), which held that a respondent can avoid
liability for intentional discrimination in mixed-motives cases if it can
prove that it would have made the same decision in the absence of the
discrimination.

Some courts have ruled that Section 107 does not apply to retaliation
claims. See, e.g., Woodson v. Scott Paper, 108 F.3d 913 (3d Cir.), cert.
denied, 118 S. Ct. 299 (1997). Those courts apply Price Waterhouse v.
Hopkins, and therefore absoclve the emplover of liability for proven
retaliation if the establishes that it would have made the same decision
in the absence of retaliation. Other courts have applied Secticn 107 to
retaliation claims. See, e.g., Merritt v. Dillard Paper Co., 120 F.3d
1181, 1191 (llth Cir. 1997).

The Commission concludes that Section 107 applies te retaliation.
Courts have long held that the evidentiary framework for proving
employment discrimination based on race, sex, or other protected class
status also applies to claims of discrimination based on retaliatioen.
Furthermore, an interpretation of Section 107 that permits proven
retaliation to go unpunished undermines the purpose of the
anti-retaliation provisions of maintaining unfettered access to the
statutory remedial mechanism.

46 For example, in Merritt v. Dillard Paper Company, 120 F.3d 1181 (llth
Cir. 1997), the plaintiff testified in a co-worker's Title VII action
about sexual harassment in the workplace. Shortly after the case was
settled, the president of the company fired the plaintiff. The court
found direct evidence of retaliation based on the president’'s statement to
the plaintiff, "[y]our deposition was the most damning to Dillard's case,
and you no longer have a place here at Dillard Paper Company."

47 Simmeons v. Camden County Bd. of Educ., 757 F.2d 1187, 1189 (ilth Cir.),
cert. denied, 474 U.S. 981 (1985).

48 970 F.2d 39 (5th Cir. 1992},

49 See Kachmar v. Sunguard Data Systems, 109 F.3d 173 {3d Cir. 1997)
(district court erroneocusly dismissed plaintiff's retaliation claim
because termination occurred nearly one year after her protected activity;
when there may be reasons why adverse action was not taken immediately,

absence of immediacy does not disprove causation).

50 Miller v. Vesta, Inc., 946 F. Supp. 697 (E.D. Wis. 19%96) .
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51 Fields v. Phillips School of Business & Tech., 870 F. Supp. 149 (W.D.
Tex.), aff'd mem., 5% F.3d 1242 (5th Cir. 1994).

52 See, e.g., Hossaini v. Western Missouri Medical Center, 97 F.3d 1085
(Bth Cir. 1996) (reasonable person could infer that defendant's
explanation for plaintiff's discharge was pretextual where defendant
launched investigation into allegedly improper conduct by plaintiff
shortly after she engaged in protected activity).

53 EECC v. Chrysler Corp., 733 F.2d 1183, 1186 (6th Cir.), reh'g denied,
738 F.2d 167 (1984). See also EEOC v. City of Bowling Green, Kentucky,
607 F. Supp. 524 (D. Ky. 1985) (granting preliminary injunction
preventing defendant from mandatorily retiring policy department employee
because of his age; although plaintiff could have collected back pay and
been reinstated at later time, he would have suffered from inability to
keep up with current matters in police department and would have suffered
anxiety or emotional problems due to compulsory retirement).

54 See, e.g., Garcia v. Lawn, 805 F.2d 1400, 1405-06 (9th Cir. 1986)
(chilling effect of retaliation on other employee's willingness to
exercise their rights or testify for plaintiff constitutes irreparable
harm) .

55 29 C.F.R. § 1601.23 sets forth procedures for seeking preliminary or
temporary relief. Section 13.1 of Volume I of the EEOC Compliance Manual
sets forth procedures for selecting, developing, and obtaining approval of
such cases.

56 29 U.5.C. § 216(b).

57 Bee Moskowitz v. Trustees of Purdue University, 5 F.3d 279 (7th Cir.
1993} (FLSA amendment allows common law damages in addition to back wages
and liquidated damages where plaintiff is retaliated against for
exercising his rights under the ADEA); Soto v. Adams Elevator Equip. Co.,
941 F.2d 543 (7th Cir. 1991) (FLSA amendment authorizes compensatory and
punitive damages for retaliation claims under the EPA, in addition to lost
wages and liquidated damages).

58 See Kim v. Nash Finch Co., 123 F.3d 1046 ({Bth Cir. 1997) {(evidence of
retaliation supported jury finding of reckless indifference to plaintiff's
rights; although $7 million award for punitive damages was excessive,
district court's lowered award of $300,000 was not).
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SUPREME COURT OF THE UNITED STATES

BURLINGTON NORTHERN & SANTA FE RAILWAY CO. v.
WHITE

certiorari to the united states court of appeals for the sixth
circuit

No. 05-259. Argued April 17, 2006—Decided June 22, 2006

Title Vil of the Civil Rights Act of 1964 forbids employment
discrimination based on “race, color, religion, sex, or national
origin,” 42 U. 8. C. §2000e—2(a), and its anti-retaliation
provision forbids “discriminatfion] against” an employee or job
applicant who, inter alia, has “made a charge, testified,
assisted, or participated in” a Title VIl proceeding or
investigation, §2000e—3(a). Respondent White, the only
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woman in her department, operated the forklift at the

Tennessee Yard of petitioner Burlington Northern & Santa Fe
Railway Co. (Burlington). After she compiained, her immediate -
supervisor was disciplined for sexual harassment, but she was

City, State

Browse Lawyers
removed from forklift duty to standard track {aborer tasks. She
filed a complaint with the Equal Employment Opportunity Lawyers - Get Listed
Commission (EEOC), claiming that the reassignment was Now!
unlawful gender discrimination and retaliation for her complaint. Get a free full directory profile
Subsequently, she was suspended without pay for listing
insubordination. Burlington later found that she had not been
insubordinate, reinstated her, and awarded her backpay for the ASK A LAWYER

37 days she was suspended. The suspension led to another
EEOC retaliation charge. After exhausting her administrative
remedies, White filed an action against Burlington in federal .
court claiming, as relevant here, that Burlington’s actions in f;ease Ask Your Question
] i L . ere. e.g., Do | need
changing her job responsibilities and suspending her for 37 Bankruptcy Lawyer?
days amounted to unlawful retaliation under Title VII. A jury
awarded her compensatory damages. In affirming, the Sixth

Question:

) i . . i Add details 120
Circuit applied the same standard for retaliation that it applies

to a substantive discrimination offense, holding that a retaliation -
plaintiff must show an “adverse employment action,” defined as

a “materially adverse change in the terms and conditions” of

employment. The Circuits have come to different conclusions

about whether the challenged action has to be employment or

workplace related and about how harmful that action must be
to constitute retaliation.

Held:

1. The anti-retaliation provision does not confine the actions
and harms it forbids to those that are related to employment or
occur at the workplace. The language of the substantive and
anti-retaliation provisions differ in important ways. The terms
‘hire,” “discharge,” “compensation, terms, conditions, or
privileges of employment,” “employment opportunities,” and
‘status as an employee” explicitly limit the substantive
provision’s scope to actions that affect employment or alter
workplace conditions. The anti-retaliation provision has no such
limiting words. This Court presumes that, where words differ as
they do here, Congress has acted intentionally and purposely.
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There is strong reason to believe that Congress intended the
differences here, for the two provisions differ not only in
language but also in purpose. The anti-discrimination provision
seeks a workplace where individuals are not discriminated
against because of their status, while the anti-retaliation
provision seeks to prevent an employer from interfering with an
employee’s efforts to secure or advance enforcement of the
Act’s basic guarantses. To secure the first objective, Congress
needed only fo prohibit employment-related discrimination. But
this would not achieve the second objective because it would
not deter the many forms that effective retaliation can take,
therefore failing fo fully achieve the anti-retaliation provision’s
purpose of ‘[m]aintaining unfetiered access to statutory
remedial mechanisms,” Robinson v. Shell Oil Co.,519 U. S.
337, 346. Thus, purpose reinforces what the language says,
namely, that the anti-retaliation provision is not limited to
actions affecting employment terms and conditions. Neither this
Court's precedent nor the EEOC's interpretations support a
contrary conclusion. Nor is it anomalous to read the statute to
provide broader protection for retaliation victims than for victims
of discrimination. Congress has provided similar protection
from retaliation in comparable statutes. And differences in the
purpose of the two Title VII provisions remove any perceived
“anomaly,” for they justify this differenca in interpretation.

Pp. 6-12.

2. The anti-retaliation provision covers only those employer
actions that would have been materially adverse to a
reasonable employee or applicant. This Court agrees with the
Seventh and District of Columbia Circuits that the proper
formulation requires a retaliation plaintiff to show that the
challenged action “well might have ‘dissuaded a reasonable
worker from making or supporting a charge of discrimination.’ "
Rochon v. Gonzales, 438 F. 3d 1211, 1219. The Court refers to
material adversity to separate significant from trivial harms. The
anti-retaliation provision seeks to prevent employer
interference with “unfettered access” to Title ViI's remedial
mechanisms by prohibiting employer actions that are likely to
deter discrimination victims from complaining to the EEOC, the
courts, and employers. Robinson, supra, at 346. The Court
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refers to a reasonable employee’s reactions because the
provision’s standard for judging harm must be objective, and
thus judicially administrable. The standard is phrased in
general terms because the significance of any given act of
retaliation may depend upon the particular circumstances.
Pp. 12—-15.

3. Applying the standard to the facts of this case, there was a
sufficient evidentiary basis to support the jury’s verdict on
White's retaliation claim. Contrary to Burlington’s claim, a
reassignment of duties can constitute retaliatory discrimination
where both the former and present duties fall within the same
job description. Almost every job category involves some duties
that are less desirable than others. That is presumably why the
EEOC has consistently recognized retaliatory work
assignments as forbidden retaliation. Here, the jury had
considerable evidence that the track laborer duties were more
arduous and dirtier than the forklift operator position, and that
the latter position was considered a better job by male
employees who resented White for occupying it. Based on this
record, a jury could reasonably conclude that the reassignment
would have been materially adverse to a reasonable employee.
Burlington also argues that the 37-day suspension without pay
lacked statutory significance because White was reinstated
with backpay. The significance of the congressional judgment
that victims of intentional discrimination can recover
compensatory and punitive damages to make them whole
would be undermined if employers could avoid liability in these
circumstances. Any insufficient evidence claim is unconvincing.
White received backpay, but many reasonable employees
would find a month without pay a serious hardship. White
described her physical and emotional hardship to the jury,
noting that she obtained medical treatment for emotional
distress. An indefinite suspension without pay could well act as
a deterrent to the filing of a discrimination complaint, even if the
suspended employee eventually receives backpay. Thus, the
jury’s conclusion that the suspension was materially adverse
was reasonable. Pp. 15-18.

364 F. 3d 789, affirmed.
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Breyer, J., delivered the opinion of the Court, in which
Roberts, C. J., and Stevens, Scalia, Kennedy, Souter, Thomas,
and Ginsburg, JJ., joined. Alito, J., filed an opinion concurring
in the judgment.

Official Supreme Court case law is only found in the print
version of the United States Reports. Justia case law is
provided for general informational purposes only, and may not
reflect current legal developments, verdicts or settlements. We
make no warranties or guarantees about the accuracy,
completeness, or adequacy of the information contained on this
site or information linked to from this site. Please check official
sources.
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Annotate this Case

Justia Opinion Summary

The Texas university medical center has an agreement
with Parkland Memorial Hospital, requiring the Hospital to
offer vacant staff physician posts to University facutty
members. A physician of Middle Eastern descent, both a
University faculty member and a Hospital staff physician,
claimed that Levine, one of his University supervisors,
was biased against him because of his religion and ethnic
heritage. He complained to Fitz, Levine’s super-visor. He
wanted to continue working at the Hospital without also
being on the University faculty. He resigned his teaching
post and sent a letter to Fitz and others, stating that he
was leaving because of Levine’s harassment. Fitz,
wanting public exoneration for Levine, objected to the
Hospital’s job offer, which was then withdrawn. The
doctor sued, claiming that Levine’s harassment resulted
in his constructive discharge from the University, in
violation of 42 U.S.C. 2000e-2(a), and that Fitz's efforts
to prevent his hiring were in retaliation for complaining
about that harassment, in violation of section 2000e-3(a).
A jury agreed on both claims. The Fifth Circuit vacated as
to the constructive-discharge claim, but affirmed with
respect to retaliation, reasoning that retaliation claims
under 2000e—3(a) require only a showing that retaliation
was a motivating factor for the adverse employment
action, not its but-for cause. The Supreme Court vacated

https.//supreme justia.com/casesfederallus/570/12-484/

DAILY OPINION
SUMMARIES

Subscribe to Justia's FREE
Daily Opinion Summary
Newsletters
Subscribe Now

SEARCH THIS CASE

In Google Scholar
= Google Scholar

On the Web
» Google Web Search
» Bing Web Search

In the News
» Google News Search
= Google News Archive
Search
= Yahoo! News Search

In the Blogs
m BlawgSearch.com
Search

In other Databases
= Google Book Search

CONNECT WITH JUSTIA

f[w(in] JR*

FIND A LAWYER

Legal Issue or Lawyer Name

2/11/2015 4:34 PM



Univ. of TX. SWMed. Cir. v. Nassar :: 570 U.S. ___ (2013} :: Just... https://supreme.justia. com/cases/federal/us/570/12-484/

the lessened causation test stated in section

2000e—-2(m). Title VII's anti-retaliation provision appears
in a different section from its status-based discrimination -
ban and uses the term “because,” indicating that

City, State

Browse Lawyers

Read more
Lawyers - Get Listed
Now!
Opinion ppF Get a free full directory profile
listing
Syllabus | Opinion (Anthony M. Kennedy)
ASK A LAWYER
| Dissent (Ruth Bader Ginsburg)
Question:

NOTE: Where it is feasible, a syliabus (headnote) will be Please Ask Your Question

released, as is being done in connection with this case, at the Here.e.g., Dolneed a

time the opinion is issued. The syllabus constitutes no part of Bankwuptey Lawyer?

the opinion of the Court but has been prepared by the Reporter

of Decisions for the convenience of the reader. See United Add details 120

States v. Detroit Timber & Lumber Co., 200 U. S. 321 . -

SUPREME COURT OF THE UNITED STATES
Syllabus

UNIVERSITY OF TEXAS SOUTHWESTERN MEDICAL
CENTER v. NASSAR

certiorari fo the united states court of appeals for the fifth circuit
No. 12-484. Argued April 24, 2013—Decided June 24, 2013

Petitioner, a university medical center (University) that is part of
the University of Texas system, specializes in medical
education. It has an affiliation agreement with Parkland
Memorial Hospital (Hospital), which requires the Hospital to
offer vacant staff physician posts to University faculty
members. Respondent, a physician of Middle Eastern descent
who was both a University faculty member and a Hospital staff
physician, claimed that Dr. Levine, one of his supervisors at the
University, was biased against him on account of his religion
and ethnic heritage. He complained to Dr. Fitz, Levine’s
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supervisor. But after he arranged to continue working at the
Hospital without also being on the University’s faculty, he
resigned his teaching post and sent a letter to Fitz and others,
stating that he was leaving because of Levine’s harassment.
Fitz, upset at Levine's public humiliation and wanting public
exoneration for her, objected to the Hospital's job offer, which
was then withdrawn. Respondent filed suit, alleging two
discrete Title VII violations. First, he alleged that Levine’s
racially and religiously motivated harassment had resulted in
his constructive discharge from the University, in violation of 42
U. 8. C. §2000e—2(a), which prohibits an employer from
discriminating against an employee “because of such
individual's race, color, religion, sex, and national origin”
(referred to here as status-based discrimination). Second, he
claimed that Fitz's efforts to prevent the Hospital from hiring
him were in retaliation for complaining about Levine's
harassment, in violation of §2000e-3(a), which prohibits
employer retaliation “because [an employee] has opposed

an unlawful employment practice . . . or.. . made a [Title VII]
charge.” The jury found for respondent on both claims. The
Fifth Circuit vacated as to the constructive-discharge claim, but
affirmed as to the retaliation finding on the theory that
retaliation claims brought under §2000e-3(a)—like
§2000e—2(a) status-based claims—require only a showing that
retaliation was a motivating factor for the adverse employment
action, not its but-for cause, see §2000e-2(m). And it found
that the evidence supported a finding that Fitz was motivated,
at least in part, to retaliate against respondent for his
complaints about Levine.

Held: Title VI retaliation claims must be proved according to
traditional principles of but-for causation, not the lessened
causation test stated in §2000e—2(m). Pp. 5-23.

(a) In defining the proper causation standard for Title VI
retaliation claims, it is presumed that Congress incorporated
tort law’s causation in fact standard—i.e., proof that the
defendant’s conduct did in fact cause the plaintiff's injury
—absent an indication to the contrary in the statute itself. See
Meyer v. Holley, 537 U. S. 280 . An employee alleging
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status-based discrimination under §2000e-2 need not show
“but-for” causation. It suffices instead to show that the motive to
discriminate was one of the employer’s motives, even if the
employer also had other, lawful motives for the decision. This
principle is the result of Price Waterhouse v. Hopkins, 490 U. S.
228 , and the ensuing Civil Rights Act of 1991 (1991 Act),
which substituted a new burden-shifting framework for the one
endorsed by Price Waterhouse. As relevant here, that Act
added a new subsection to §2000e-2, providing that “an
unlawful employment practice is established when the
complaining party demonstrates that race. color. religion. sex,
or national origin was a motivating factor for any employment
practice, even though other factors also motivated the
practice,” §2000e-2(m).

Also relevant here is this Court’s decision in Gross v. FBL
Financial Services, Inc., 557 U. 8. 167 , which interprets the
Age Discrimination in Employment Act of 1967 (ADEA) phrase
“because of . . . age,” 29 U. S. C. §623(a)(1). Gross holds two
insights that inform the analysis of this case. The first is textual
and concerns the proper interpretation of the term “because” as
it relates to the principles of causation underlying both §623(a)
and §2000e—3(a). The second is the significance of Congress’
structural choices in both Title VI itself and the 1991 Act.

Pp. 5-11.

(b) Title VII's antiretaliation provision appears in a different
section from its status-based discrimination ban. And, like
§623(a)(1), the ADEA provision in Gross, §2000e-3(a) makes
it unlawful for an employer to take adverse employment action
against an employee “because” of certain criteria. Given the
lack of any meaningful textual difference between §2000e—3(a)
and §623(a)(1), the proper conclusion is that Title V1| retaliation
claims require proof that the desire to retaliate was the but-for
cause of the challenged employment action. Respondent and
the United States maintain that §2000e—2(m)’s motivating-
factor test applies, but that reading is flawed. First, it is
inconsistent with the provision’s plain language, which
addresses only race, color, religion, sex, and national origin
discrimination and says nothing about retaliation. Second, their
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reading is inconsistent with the statute’s design and structure.
Congress inserted the motivating-factor provision as a
subsection within §2000e-2, which deals only with
status-based discrimination. The conclusion that Congress
acted deliberately in omitting retaliation claims from
§2000-2(m) is reinforced by the fact that another part of the
1991 Act, §109, expressly refers to all unlawful employment
actions. See EEOC v. Arabian American Oif Co., 499 U. S. 244
. Third, the cases they rely on, which state the general
proposition that Congress’ enactment of a broadly phrased
antidiscrimination statute may signal a concomitant intent to
ban retaliation against individuals who oppose that
discrimination, see, e.g., CBOCS West, Inc. v. Humphries, 553
U. S. 442 -453; Gémez-Pérez v. Potter, 553 U. S. 474 , do not
support the quite different rule that every reference to race,
color, creed, sex, or nationality in an antidiscrimination statute
is to be treated as a synonym for “retaliation,” especially in a
precise, complex, and exhaustive statute like Title VII. The
Americans with Disabilities Act of 1980, which contains seven
paragraphs of detailed description of the practices constituting
prohibited discrimination, as well as an express antiretaliation
provision, and which was passed only a year before §2000e—
2(m)’s enactment, shows that when Congress elected to
address retaliation as part of a detailed statutory scheme, it did
so clearly. Pp. 11-17.

(c) The proper interpretation and implementation of
§2000e—3(a) and its causation standard are of central
importance to the fair and responsible allocation of resources in
the judicial and litigation systems, particularly since retaliation
claims are being made with ever-increasing frequency.
Lessening the causation standard could also contribute to the
filing of frivolous claims, siphoning resources from efforts by
employers, agencies, and courts to combat workplace
harassment. Pp. 18-20.

(d) Respondent and the Government argue that their view
would be consistent with longstanding agency views contained
in an Equal Employment Opportunity Commission guidance
manual, but the manual’s explanations for its views lack the
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persuasive force that is a necessary precondition to deference
under Skidmore v. Swift & Co., 323 U. S. 134 . Respondent’s
final argument—that if §2000e—2(m) does not control, then the
Price Waterhouse standard should—is foreclosed by the 1991
Act's amendments to Title VII, which displaced the Price
Waterhouse framework. Pp. 20-23.

674 F. 3d 448, vacated and remanded.

Kennedy, J., delivered the opinion of the Court, in which
Roberts, C. J., and Scalia, Thomas, and Alito, JJ., joined.
Ginsburg, J., filed a dissenting opinion, in which Breyer,
Sotomayor, and Kagan, JJ., joined.

Official Supreme Court case law is only found in the print
version of the United States Reports. Justia case law is
provided for general informational purposes only, and may not
reflect current legal developments, verdicts or setlements. We
make no warranties or guarantees about the accuracy,
completeness, or adequacy of the information contained on this
site or information linked to from this site. Please check official
sources.
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